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To CHARLES BUTLER, Esa,

Or' LINCOLN’S-INN.

A MONG thofe who are avowed
admirers of .your profeflional labors, few,
~if any, Hold them in higher eftimation,
or are more fenfible of their merit, than
 myfelf. At an €arly period, thefe labors

. formed the bafis of my ftudies. From the
valuable annotations of yourfelf and Mr.
Hargrave, on the text of Littleton, and
the "‘Commentaries of Iord Col‘c, and par-
ticularly your prattical obfervations in-
troduced into thefe notes, I have derived
more real affiftance than from any other
work. This confideration alone would
have made me anxious to infcribe thefe ob-
fervations to you, in token of my grai:itudc
and efteem. But the obligations I owe
" you, in common with the Profeffion, are
very inconfiderable indeed, when com-
pared with thofe you have conferrtd on
me individually. -
As With



¥

DEDI_CATION.‘

With infinite pleafure I acknowledge
that you have a claim to my warmeft gratir
tude, and that there is no one to whofe
liberality, patronage, and fncndfhlp, I am
equally indebted.

The beft, and only return I can make
for thefe marks of diftinttion, the return
however moft congenial to your feelings,
will, I am perfuaded, be continued exer-
tions for the purpofe of contributing,' as

far as it is in my power, to promote the

extent of legal knowledge, and facilitate
the means of acquiring it,

With this impreffion, and a&uated by
your example, in private life, and by your
profeffional conduét, I entertain {ome hope
that I fhall never experience either a de-
privation or diminution of your efteem.

And with the utmoft regard and refpect,

Tam,
Dear Sir,
_ Your moft obliged
Inner Tample, - .. and obedient Servant,

Moarck 4, 1797.

r
..

"RICHARD PRESTON,-
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TO THE READER.

TH E following Tradts form part
of a much larger colle@tion. They were
~ written by the Author, partly to imp;'efs
the fubjects on his mind, and partly to

affift thofe whofe ftudies have been con= -

fided to his.care. From the experience of
their utility, they are offered to the profef=

fion at large, with fome confidence that

they have fuifficient novelty to be interefting, -

“Titles frequently depend on Crdss
ReEMAINDERS, and the ownerfhip arifing
from them. On their nature, very little
is tobe found in the beft written treatifes.
" They therefore appeared deferving of parz
ticular attention. To the definition a'ﬁ&
account of the nature of thefe Remainders,

A ¢ fome

alls aude .



S8

e — ¢ e s -

“TO' THE READER.

‘'MENT. In extending his rpfcaréhes into

the dotrine of Merger, he found: thefe
terms frequently confounded. For this

‘reafon he judged .it right to invite atten-

tion to the proper application of the feve-

ral terms. At an early period, he hopes .

to prefent the reader with a detailed view
of the learning on MERGER ; a learning
which, from its difficulty, and ifs import-
ance in prafice, is intitled to a much
larger portion of attention than it has re-
ceived.  Its intimate connexion with the
learning on tenures in general, ren&ers it
at'the fame time more ufeful and inftruc-
tive than the Author had imagined when
he entered on the fubject.’ '
The abftrufe learning of VESTED,
CoNTINGENT, EXECUTED, and Execv-

TORY ESTATES, is confidered in the fourth
Tra&. Eftates have genetally been l'di'-'
vided into eftates vcﬁed”:inf'.contingént.‘ .
This divifion.is fan&ioned Byt the authority -

: B of

¥
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TO0 THE READER.

of Mr. FEARNE. The objeét of thls Tradt
is to promote an inquiry into the accuracy
of the divifion. The Author contends that
fome limitations give eftates neither vefted

‘or contingent, and of courfe that all eftates

are inaccurately claffed under the defcrip- -

tion of vefted and contingent. '

An attempt is made to fhew that eftates
require the further diftribution into eftates
‘executed -and executory. This -inquiry
however is inftituted without the leaft
‘difrefpeét to the name -of Mr. FEARNE.
No one holds it in higher eftimation,
and had he been living his concluﬁcns
would have been examined with equal

freedom.

Similar obfervatlons were offcrcd by .

the Author, inMr.FEARNE’S hfe-tlmc, on
his defcnptlon of the feveral forts of Con-
tingent Remainders; and the Author has
the fatisfaclion to fee that in the 4th ‘edition

C o it of
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T THE READER.
of Mr. Feaxng’s valuable labors, fuch
alterations have been made, as afcribe the
determmation of the cafe ‘of Artom and
Hare, to the true -gfoimd of the decifion.

- In this Tra& the Author was, at one
time, inclined to have introduced copious
obfervations on the nature, definition, and
feveral forts of executory devifes, and alfo
on the general learning and particular cafes
relating to this abftrufe fubje, together
with the hiftory - of perpetuities, To com-
i)lete a treatife on this learning, there is ftill
fcape forconfiderable exertions, The fubjedt

1s by no means exhaufted.

CONTINGENCIES WITH A DOUVBLE
AsPEcT are ntimately connefted with the
learning on contingent eftates. The nature
of thefe contingencies is confidered in the

In the fixth Tract a paflage in -BrLack-

$TONE’s CoMMENTARIES on the right of

aparent to inherit to his child, is examined.
The
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TO. THE. READER.

~ The obfervations. on, the. hnguage of
powcrs, as neticed by Mr.. BUTLER, are:in.
troduced inthe feventh.and, laﬁTra&.

This 'I?ra&zwasﬁwafitten by. the Authas
for the ufe of ftudents, that they.might fee.
the. reafon, and. be convineed. of.the pro-
pricty of: a,pplymv Mr, BurLEeer's- obfervas

1 tions-to pra&xac.

No part of a work is more generally
ufeful than a good index. It facilitates

- and alfo encourages refearch. It renders

books particularly valuable to gentlemen
in altual pradtice.  Of all other indexes,
thofe which exprefs-the- propofition, and
form a fort of analytical digcﬁ, feem in-

‘titled to preference. An index of that

fort is added. In many inftances it exprefles’

~ the propofition mare fully than the text,

and, as far as it goes, forms the general

| out-line of the manner of entering notes

under commen-place titles.

The



TO THE READER:.

\

The Author cannot fay he is indifferent
to the manner in which thefe Traéts thall be
received by the Profeflion. He has too
~ high a refpe& for their opinion to deem it
of no value; and is too fenfible of the
gratification he has derived from their for-
mer approbation, to eftimate it lightly.’
Their reception of this Number will deter-"
mine him either to abandon, or purfue

this mode of communication.

Df
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Df Crofs Remainders.

C ROSS ReEMAINDERS are the fubje

of this note. A Remainder is an eftate

limited to commence after the determina-

tion of a particular eftate previoufly limited -
by the fame deed or inftrument out of the

fame fubje& of property.—Crofs Remain-

ders are of a complex nature,

Remainders of this fort have this dehomi=
 mation, when feveral parcels of land, or

“feveral parts. of the fame parcel of land, -
are conveyed to feveral perfons, and thefe
feveral perfons, are by the form of the ke~
mitation, to have the parcel or part of each
other, when their refpective eftates, in their
refpeCiive parts, fhall determine. Thefe

'~ Remainders are common to, and may be

raifed effeCtually under, deeds at the com-
mon law, limitations of ufe, and limitations
by devife. Indeedsthey cannot arife with-
put cxprefs. limitation, at leaft without
words clearly exprefling an intention to
give Remainders of this fort, Ip wills.
i B . ! they



Of Crols Bemainbers.

they frequently arife by implication, and
in diftinguifhing the inftances in which
they may and may ‘not arife, great fkill
and nicety are required. Our prefent pur~
pofe will be anfwered by defining thefe
Remainders, and thewing their nature,
their qualities and extent. It is not ne-

" ceflary that the partjes thould in the firft

inftance take by way of Remainder. It
frequently happens that they take under
limitations which as to their original fhares.
confer a right of immediate pofleffion.
The do&riné of Crofs Remainders is al~
ways applied to eftates which are to take
place in the fhare or parcel of land of each

' Perfon, on the determination of his eftate
- in that fhare or parcel of land, and the dex

nomination does not apply to the eftates
which the parties take in the original fhares
under- the fitft limitation to them.

Crofs chiaindcrs muft be defined, Firft,
As between two perfons; and Secondly, As
between three or more perfons: for the
definition of Crofs Remainders, as between,
two perfons, will not be fufficiently ex-

ténfive to thew the nature of thefe Remain-

ders as between three or more perfons,
- ' Crofs




. Df Qeols- Weinainters.

Crofs Remainders between two perfons -
are Remainders limited to each of two
perfons, in lands or the parts of lands, pre-
vioufly limited to each other of themt.

Crofs Rémainders as between: three or -
more perfons, are feveral Remainders li-
mited to each of three or more perfons, in

lands or parts of lands, ‘previoufly limited -

to each of them, and operating by way of
fucceflive accumulated Remainders, upon -
the {everal aliquot parts which each takes -
ia the fhares of the others of them, fo that-
in the firft place, or by way of immediate -
eftate,- each perfon is to have'a parcel-of*
land, or a part of a parcel of land, and the
others as tenants in common, are to have:
an eftate.-in remainder, in the lands or
part of this perfon, and the perfons taking
each part under cach fucceffive limitation.
of Remainders, are to have Remainders i
like mdniier in the part limited to each
“other, till every fubdivided part is. divifible.
between two perfons only, and then each
of thefe perfons is to have a Remainder in
the fhare of the other of them ; fo that ul-
timately, by {fmall undivided parts, the en=
. Ba tirty

3.

Definition of .
Crofs Remaine
ders betwern’
two perfons.

Between three
or more per-
fons.

T.



The nature of

thefe ‘Re- -

maindm.

- Dt Crofs ‘Mmainnzm

tirety of the lands may centre inong perfon.
Thefe Rémainders place the parties in the
fituation of coparceners, inheritable to each

other, with this difference, as many parts

as there are, according to the number of
the perfons taking under Crofs Remainders,
fo many fucceffive eftates, either vefted or
contingent, there are in every part, The
confequence is, that if 4. and B. are te-
nants in common with Crofs Remainders,
each of them has an eftate in the part of the
other, {o that in each part there arg two
eftates; one limited to the perfon taking
aa original fhare, ‘the other to the Pe_rfq_r;

taking by way of Remainder. :

- So if three perfons are tenants in com-
mon with Crofs Remaginders, there will be
three diftinét dnd fucceflive ,eﬁatés-in dif-
ferent degrees in each part, and the fecond
eftate in each part, being thefirft remainder
in the fame, will as to that part canfer a -
title on thofe two perfons who take nathing
in the original fhare of that part, and thefe
two perfons will take as tenants in common,
and.a Remainder be limited to each of them
i the fhare of ‘the othe;. When more

C . than
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Dt Crols Remainders.

than three perfons are tenants in common,
with Crofs Remainders, there will be an

_ancreafed number of Remainders, addin‘g.~

one remote or fucceffive Remainder in
every part, in every degree, for each dif
tint perfon; and every remainder will ex-
clude the perfon who takes under the li
mitation of any prior eftate in that part;
orin the original .fhare of which the par-
ticular part is a fubdivided portion.

“The fubdivifion is otiginally by parts, fo

that each pérfon taking under a Crofs

Remainder has an eftate in each part, and
the owner of every other part takes a Re-

* mainder in the fhare or refpe@ive fhares of

the other or others of them. , The right of
poffeffion under Crofs Remainders may be
affimilated to the order of fucceffion be~

-tween coparceners : and as td the mode in

which they become intitled to the poffeffion,
and the proportions in which they take,

tthere is a very near and firiking analogy.

In . point of eftate and intereft there is no
refemblance whatever.  Every perfon
whofe title is to commence by defcent,

has a mere expeftancy depéending on the
' ‘ B3 death -
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Df ¢rols Remainders.

.death of his anceftor, and on the power of
sgliehation by that anceftor. Under Crofs
Remainders each perfon takes an eftate in
his owtt right, fo that he has'at the fame
time an eftate in everyepart of the land,
by parts; in forrde parts he may have an
eftate in pofleflion, in othet parts one eftate
by way of immediaté Rerainder, and in
‘other parts one eftate or feveral eftates by
way of more remote Remainder, and ulti-
mately, he may become intitled to the in-
tirety in poffeffion. But then his right is
by different degrees of poffeffion, and under
‘different eftates in every part. Generally
-fpeaking, the intirety is in the fifft place
“divided -into equallﬁmarcs, correfponding to
-the number of perfons who are to take thefe
fhares, and on the determination of the-
eftate of ¢ach perfon,.the others are to take
'the .part of that perfon between them 'z
tenants in common, by way of Remainder ;
fo that the lands, as between thefe Re-
mainder men, are divided into one thare lefs
than the original fhares of all the parties.
.On the determination of the eftate of each
Remainder-man, ' the part of that perfon is
‘to be divided between the othets by way -
: of
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O Crols Remainberd.

of Remainder, o that the fhares in the part
undér this Remainder will be reduced in
number, and fo on-progreffively as. to the
part of each perfon under each fucceflive
Remainder, till the intirety of each original
thare fhall be limited to one perfon,.and
confequently, by parts, the intirety of the
whole fhall centre in one individual,

For Crofs Remainders as. between four
perfons do, with a view to each part, be-
cone, in the firft line of Remainders,' as
Crofs Remainders between thive perfonsy
and in the next line, as Crofs Remainders
between two perfons. When the Remain-
ders are limited between more:than- four

© perfons, then on each fucceflive limitation

of Remainders-in each "part, the Remain«
der in that part will experience a fimilar
redu@ion; and oh every more remote and
fucceflive line, the Remainders in each part
muft be confidered as croffed between one
perfon lefs than in the former line of Re~
mainders in that part. ‘The reafon of this
reduétion is, each fucceflive Remaindet is
introduced in the place of the eftate of an~
other perfon, and is a provifion anticipating

B 4 the -




f drols Bemainbers.
the determination of that eftate, and mak-

ing it neceflary that the eftate of that per—

fon (hall be determined before the next
. Remainder limited in that part fhall, as far
~ as refpefts the Poffeffion, come intoits
plat:e. Co.

To elucidate theé'c obfcrvatzoms, and ap~
ply them firlt to Crofs Remamders be-
tween two perfons.

. On Crofs Remainders between two
perfons, either feparate parcels of land, op
undivided parts of the fame Jand, are limit-
ed to them with this provifion, refulting as
a confequence of law on the declared;
or in wills, the prefumable intention of the
fettlor, that each taker fhal} have the lands
or part of the other of them, when the
eftate of that perfon fhall determine. . "As
each perfom has a Remainder in the lands,
-or part, of the other of them, thefe cfRates
are called Crofs Remainders. .

It is difficult to reprefent the fituation of
thoft who have thefe Remainders, by lines
. or any fymbolical figure, -3t is ftill more
chfﬁcult



Dt Erols Bemainbers.
~ difficult to define Rerainders of this de-

- feription. The definitions which are now

given are as accurate as the author of this
- note eould. make tl}emp He is. fenfible,
bowever, that, of themfelves, they will
convey a very mnperfot idea of the Re-
mainders intended to be defcribed.

The moft fatisfaltoty manner in which
the 'glﬁates, and the fituvation of the tenants
of thefe Remainders can be exhibited, is by
a thort abftra®, fhewing the order in
which the Remainders are placed.

Suppofe 4. and B. to be tenants in coms
- mon,with Crofs Remainders between thems;

in point of effect, the lands will ftand hmxt— :

ed in this manner :

As to one parcel, or As tothe otherparcef
one maiety,te 4. for life | or moiety, to B. far life"

orin tail. | or in tail.
Remainder to B. far |  Remairnder to 4. for
life or in tail. life or in tails

'Whenthée(fbrihﬁanm 4. B. and €.)
.are tenants in common, with Crofs Re-
mainders
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Ot Crols Remainderd,

tnainders between them, then the order of
limitation will be in this form,

Astoone par-

cel or one third
part to A for
life or in tail.
Remainder to
B.and C. as te-

mnants in com-

mon, for life or
in tail.

As to another
parcel or third
part to B. for
life or in tail.

Remainder to
A. and C. as te-
flants in com-
mon, fot life or
in tail.

Asto theother
parcel or third
part to C. for
life or in tail.

Remainder to
A. and B.sste-
nants in com-
mon, for life or
in tail

Sometimes, :indeed generally, -Remein-

~ ders are fuperadded upon the Remainder of

each perfon, croffing the Remainders be-
tween feveral perfons taking as tenants in
common, fo as. to make the aliquot . parts
which they take under each limitation of
Crofs Remainders, the fubjeét of another

Yine of Remainders, and by this means ex-

tend'the right of each tenant to the fhare
of his companion in the tenancy ; and the
definition attempted. to be- given of Crofs
Remainders between three or more per-
fons is intended to defcribe this accumula«
tion of Remainders, “When the Remain-
ders are limited in this nfxamiér, then as to

the




Ot Crolg Remainders,

the part taken under each fuccefiive Re-

mainder, Rémainders are {uperadded and:

limited crofs-wife, to the different perfons:
thus, in the inftance of Crofs Rentainders
betweeti three perfons, the firft Remainder
divides the fhare of A. between B.and C.
as tenants in common; the next remain-
der limits crofs Remainders of thefé fhares
as between B. and C.. The fame diftribu-
tion of thares takes place between- 4. and
C. in the fhare of B. and between A and
‘B. in the fhare of C

'Thus as ‘to the third part of 4. A.
‘is tenant for life or in tail, B. and C.
- +are’ Remainder-men a§ tenants in com-
‘mon for life or in tail, * with Remainder
as to the fixth part of B. to C.‘and with

the like Remainder as to.the fixth. part of
C.to B.

ERE |

When thefe Remainders-are:croffed be-

tween more than three perfons, with a

view that the whole property fhall -finally
devolve to one perfon, then tht Remainders

are multiplied, and one eftate in every4ub-

divided part, muft be added £ér cach diftinét
perfon,

ji



Dt Tiols Bemainders.

perfon, {o that in point of number, the ori«
ginal thares will correfpond with, the num-
ber of perfons taking thefe fhares; and, upon
the firft limitation of Remainders, eachthare
will be dlﬁributcd into ‘fubdivided parts
among the owners of the other fhares; and
upon each fucceffive Remainder, the parts
will be multiplied into aliquot parts by di-
viding each aliquot part among thofe who
are to takethe fame as tenants in common.
In thefe cafes the limitations, or the law
in its application of them, run fucceffive
changes of eftates in Remainder in each
part’ from one perfon to another, as long
as there are two or more perfons to d1v1dc
the part between them; and by this means,
the parts, and fubdivifion of parts, will be
increafed in a multiplied progrefiion,

As between two, the parts are
~ half - - half -
and they will not experience any greater

fubdivifion, As between three, the parts are
3 ‘ :

f\-/!"\

6 6
o [ a—
-8 A2 a2 12

- ) ) And




Dt Crols Bemainderd,

And each 34d. Pa;t will nndergo the famé.
fubdivifion.

As between four, the parts are,
4
LA g
12—12—12
S —

\

44

24 24

And each fourth part, and every 12th
part, muft be fubdivided inlike manneras the

firft 4th and 12th parts, So that when there
are Crofs Remainders between two perfons,

~ each may have the whole by moieties; one

moiety by the original limitation, and the
other moiety by the Remainder. And when
there are three Crofs Remainders, and thefe
Remainders are continually croffed, then -
one may have the whole, and he will taks
the fameby parts of different proportions.,
For inftance, 4. the owner of the firk
thare will have one third part by original
limitation 5 two fixth parts by the firft
Remainder, being one half of the fhare of

the Remainder to B. and one half of the
thare of the Remainder to C.; and under.

the fecond Remainder, he will have two fur-

thc_r

"
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Dt Crofs Remaindets.

ther fixth parts, making, by different parts,
the intirety of the whole; ' thefe parts’

‘however, are taken with an ownerfhip con-

ferring a right of pofleflion at different
times, and each perfon takes an eftate in
each fubdivided part, whatever the num-

‘ber of fubdivifions may be. This is alfo

‘the cafe as to each original taker, with a
view to the feveral fhares of all his com-
panions in the tenancy.

" To elucidate thefe obfervations, they

fhall be applied to Crofs Remamders be-
tween four perfons, '

Thus; fuppofe four perfons to take as
tenants in common, with Crofs Remain-
ders bétween them, and A. tobe one of the |
takers, he will be intitled to the feveral
aliquot parts to which the letter A 15
prefixed in the accompanying table.

Qriginal
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Dt Crals Remainders,

So that 4, as tenant in common, does
in the firlt dcgrpe take one fourth, or a
quarter part. In the firft line of Rematin-
ders by diftin@ parts, and for a diftinct
eftate in each part, he takes three 1ath parts,
being another fourth part. In the fecond
line of Remainders he takesfix z4th parts,
being another fourth part. And in the laft
line he takes fix 2.4th parts, being the Re-
maining fix z4th parts, fo that his title to
the intirety is by 16 different parts, and one
eftatein cach of thefe parts, And the fhares
will be multlphed according to the number
of perfons between whom the Crofs Re-
mainders are firft limited; increafing the
fhares in a certain ratio by the rules of
compound multiplication, or rules bearing
fome amglogy to that mode of compu-
tation,

The obfervation arifing from this table of
Crofs Remainders, is, that 1n every line of
Rcmamdets A. upon the fucceflive Re-
mainders, feverally anfwering to each line,
takes feveral parts equal in the whole to
his original aliquot part. ‘The fame obfer-
vation applies to B. C, and D, refpectively,

Thus
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‘Thus, under the firft line of Remainders, |

operating -on the original thares of B.C.
and D.; 4. has three 12ths or one fourth
part; in the fecond line of Remainders he
has fix 24 parts, which are.three 12th parts,
or another 4th part; and under the 3d line
of Remainders he has fix other 24 parts,
being the remaining 4th part. From thefe
deduétions it appears, that Crofs Remain-
ders aré moft accurately reprefented by

~ lines or degrees of poffeffion, and that the
aliquot part of each perfon, in each line,

are always equal, and no more than equal,
to his original fhare. It isalfo obfervable that
the number of aliquot parts in each line,

‘will vary according to the number of per-

fons who take fhares in the entirety;
and that in the laft line of Remainders, and.
alfo in the laft line except one, the parts
will be the fame in number; becaufe, in
the laft line of Remainders, the limitation
upon each part, is, in fac, alimitation of
Crofs Remainders as between two perfons

.and the laft line only changes the parts
" between thefe two perfons upon the deter=

mination of their refpetive eftates:

C The
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vations, and
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Df Crols BRemainders.

The utility of confidering and defin-
ing Remainders of this fort may be eafily
proved.

From the nature of Crofs Remainders
prattical conclufions of very material confe-

“quence are to be drawn. The opinion to be

formed on the power of alienation, and alfo
on the operation of an affurance, will fre-
quentlydepend on a perfect knowledge, and
folution of the nature of thefe Remainders.
Under Crofs Remainders, each perfon hasan
eftateextending, in different lines, and with
different degrees of right to the pofleffion,
to every part of the lands which are the
fubject of thefe remainders; confequently
he has a power of alienation over every
partof theland according to the natureof his
eftate, and the extent and relative degrees
of his ownerfhip, in each particular part.
In each part he has only one effare, and
that eftate is either in poffeffion or remain-
der; and as to his eftate in Remainder, he

has a Remainder in a more immediate or

more remote degree, according to the or-
der and place in which that eftate ftands
' in
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in the table of Crofs Remainders. He has
not two-eftates in any one part of the land.
1t follows, that if he levies a fine or makes
a conveyance of the entirety of the land,
that fine or conveyance will extend to his
eftate in each particular part; and it alfo fol-
lows, that the eftate of every tenant in pof=
feflion, holding under a limitation with
fubfifting Crofs Remainders, is fucceeded by
aRemainder or Remainders over, in favor
of other perfons. A confequence flowing
from this deduétion, is, that a tenant in
tail, with Crofs Remainders, cannot, of"
himfelf, without the concurrence-of thofe
. in Remainder, make a good title to this par«
ticular part of which he has the frechold in
pofleflion, by any other. means than fuffer-
ing a common recovery. A fine, feoff
ment, or other like conveyance, of that
particular part of the lands, would pafs a

fee, determinable on the failure of the

iffue, inheritable under the intail. It
would not affect the eftate of thofe in Re+
mainder. To over-reach their eftate.in this
part, and exclude their title, a common
recovery is abfolutely neceffary. This is
a point deferving attentionin praétice. To

Cz - fimplify

19
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fimplify the café as much as poffible, ‘and
to thew the application of thefe obferva-
tions, let it be fuppofed that 4. and B. are
tenants in tail, with Crofs Remainders be- -
tween them, and that one of thefe perfons
withes to fell, or acquire the fee-fimple of
his moiety. To do this he muft {uffer are-
covery. That aflurance will bar the Re-
mainder in his moiety ; ‘but a fine or
eonveyance, by feoffment, leafe, releafe,&¢.
would.merely pafs- the time of the eftate,
and degree of intereft, of the tenant in tail,

and after his death, and failure of iffue, the

perfon intitled to thismoiety under thelimi-
tation of Crofs Remainders, might byentry,
unléfsthe Remainder was difcontinued,and
if difcontinued, then by aétien, recover the
fame. In this particular, the difference be~
tween Crofs Remainders, and a limitation
to two perfons as tenants in tail, with Re-
mainder orreverfion tothem in fee,isdeferv-
ingofattention. Inthe former cafe,each per-
fon has ene eftate in'different parts, and a

* powerof alienation over eachof thefe parts, -

according to the order, nature and fitua-
tion of his eftate in that part. In the
other cafe, cach has two eftates in the fame

part,
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part, and no eftate whatever in the othier
part, and therefore no power of alienation
over the fame. A confequence however
of his having feveral eftates in the fame
part, is, that a fine levied of his moiety, if
with proclamations, will complete the title
to the fee fimple of that moiety, becaufe
the fine will take from the eftate tail the
privilege of the iffue under the ftatute Je
donis, and then the time of the eftate tail
in #/:s moiety, will merge in the reverfion
or Remainder in fee of the fame moiety.

Thefe obfervations may be illuftrated,

20

2 Bro. Cha.
Caf.a8o.

and their application rendered more obvi~

ous, by appofite examples. " Afflume then
the faéts, that 4. B. and C. are tenants in
tail, with Crofs Remainders in tail between
them, with reverfion in fee to them; a fine
by them jointly of all the land, would effe&-
ually extinguifh their feveral eftates tail, in
poffeflion, and Remainder, and pafs the
fame and the reverfion in fee, for as the fine
of each perfon extends over all the land, it
will bar his eftate in every part. By this
means, caleris paribus, a good title would
be made to the entirety of the lands in fee«

C3 + fimple.

-~
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fimple. So if each of them diftinétly levied
a fine of the entirety of the land to the
fame perfon, that fine would complete the
title; becaufe each gives his eftate tailin pof=
feffion in a third part, and alfo his eftates tail
in the firft and fecond line of Remainders of
the other two third parts, and alfo his re-
verfion in fee in his original third part. But
admit that each tenant in tail levies afine of
the entirety to a diffiné# perfon, that fine
wouldoperate on the eftate tailand Remain-
der of each perfon in his particular fhare,
but it would not bar, exclude, or defeat the
two lines of Remainders in that fhare,
confequently, after failure of iffue of any
of thefe tenants in tail, the others, or
their iflue intitled under the Crofs Remain-
ders, might by their entry, if there was no
difcontinuance, and in cafe of a difcontinu-
ance, by their action, recover this fhare of
the lands, and would become tenants in tail

of the fame fhare ; and if each levies a fine, .

or fuffers arecoveryof the original and par-
ticular thare of which he is tenant in tail
in pofleflion, he does not even exclude him-
felf or his iffue from the eftates in the ather
parts. which he has by way of Remainder,
From the fame pringiples, it follows,

.....
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that if two of thefe three tenants in tail,
{uffer a common recovery of their twothird
parts, and the third levies a fine of his third
part, the title-is open to the objetion
that thofe who fuffered the recovery flill
* have a remainder in the fhare of the perfon
- who levied the fine ; becaufe that fine "does
not operate with effect to bar thefe Remain-
ders; and it alfo follows, that the recove-
ries being a bar of all Remainders inthetwo
third parts of which they are fuffered, the
third tenant in tail and his iffue have no
exifting title to thefe two parts, though the
fine levied by this tenant in tail is confined
to his original third part. Suppofe one
of feveral tenants in tail, with Crofs Re-
mainders, to be defirous of felling his eftate
throughout the different parts of the lands,
and let it be confidered what is the proper
mode of affurance for transferring thefe
eftates. Of that part of which he is te-
nant in tail in poffeffion he may fuffer a
Common Recovery; and that recovery
will be effe€tual to bar all the Remainders
in the fhare of which he is feifed in this
manner. A good title thercfore may be
made to this part of the land. The re-

~ maining
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. maining parts of the land are held for

eftates by way of remote Remainders. Of
thefe parts, he alone cannot fuffer arecovery,

which will be good even -againft his own

iffue, much lefs againft thofe in Remainder.
As the freehold of thefe fhares is not in
them his recovery would be void for want
of a tenancy of the freechold. By a fine he
may dock his eftate tail in the fhares of his
companions, and convey toa purchafer that
degree of intereft which he has in their
thares. The ownerfhip under that con--
veyance will be liable to be defeated by the
alicnation of the other tenants.in tail, by

* their fuffering a common recovery. Thefe
.obfervations however will thew, that ina

_cafe? with thefe circumftances a purchafer
cannot rely either upon'a fine of the whole,
or a common recovery of the whole. He
ought to require a recovery of thofe parts,
of which the tenant in tail is feifed in pof-
{eflion, and a fine of thofe parts of which
he is feifed by way of Remainder, with a
covenant to fuffer a common recovery
when thé eftate tail of thefe parts fhall fall
jnto ‘pofleflion. In thefe cafes it is taken

for granted, that the other tenants in tail

do
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~do not concur in the alienation. When
their concurrence 1is obtained, a common

recovery duly fuffered; or admitting them_

to have the immediate reverfion or remain-
der expeltant on their eftates tail, a fine,
with proclamations levied by all of them,
will complete the title to the fee fimple.
On the modes of alienation by a tenant in
tail, andon the effe@ of the affurances made
by them, fome pratical obfervations will
be offered in the next note.

—— -

2§



26

Dn the Effeld of Fineg, Recobveries, and
other Qfurances in jfee, bp Tenant
in Cail.

BY the ftatute de donis, it is provided,
that a Fine levied by tenant in tail fhall,
ipfo jure, be of no effet. In the conftruc-
tion of the ftatute, it was held, that the

fine was not atually void. It was only

voidable ; and even this reftraint has now,
under certain circumftances, been abro-
gated. Notwithftanding the ftatute, te-
nant in tail, continued owner with a power
of alienation in fee, fubjeét to be defeated
by his iffue, and thofe in remainder or re-_
verfion. The invention of Common Reco-
veries, and the ftatutes making fines with
proclamations a bar to the iffue, have put.
the iffue completely in the power of their
anceftor. And it is of particular import~
ance (becaufe the fubject frequently occurs
in practice) to mark with precifion, the
diftinct eftates which pafs by the convey-
' ance
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ance of tenant in tail, when it imports to
be a difpofition of the fee.

. Firf}, A common recovery by tenant in .
- tail, (if duly fuffered) has the effe¢t to bar
his eftate tail, and all Remainders over, or
reverfion depending on that eftate, and all
conditions, and collateral. limitations, an-
nexed to the fame. And no condition or
limitation, either in a common law con- .
veyance, or in a conveyance under the
ftatute of ufes, or in a declaration of ufes or
in a will, can take from tenant in tail the
~ right of aliening, by a common recovery. Its
operation in effect is toenlarge the eftate tail
into afee-fimple. But by fufferng a icommon
recovery, tenant in tail cannot derogate
from his own aéls, or difcharge the fee ac-
quired under the recovery, from the in-
cumbrances which affected the eftate-tail,
In effed, the time of the eftate-tail con-
tinues, and the operation of the recovery
is to take from that eftate the privileges
and qualities annexed to the fame, by the
ftatute de donis,. in favor of the iffue, and
the reverfioner or remainder-man. It is
3 mode of affurance by which.tenant in
tail, ‘may alien in fee-fimple, N
' ' Secondly,
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Secondly, a finemufd be confidered either
as creating a difcontinuance, or operating
merely as a convqydnce. In the firft in-
ftance; it carves out a new title in fee-
fimple, without conveying the title under
the old fee-fimple. In the other inftance,
a fee, determinable on the failure of the
iffue, inheritable under the intail is con-
veyed. A feoffment has the like opera-
tion, with the like diftintion between its
effect as a comveyance, and as creating a
difcontinuance.

Thirdly, aflurances by leafe and releafe,
confirmation in enlargement of an eftate,
grant, bargain and fale, covenant to ftand
feifed, are all mere modes of ‘conveyance;
and all thefe affurances have their effeét by
paffing a fee determinable on the death of
the tenant in tail, and the failure of thofe

iffue who are inheritable to his eftate.

On a conveyance by fine, it muft alfa
be obferved, that if the fine is levied with
proclamations, purfuant to the ftatutes of
4 Hen, 7. and 32 Hen. s. the right of the -

ifﬁlq ‘
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iffue under the intail, will be wholly de-
feated ; but when the iflue are not barred,
(and they are not barred, unlefs there is a
common recovery or, fine with proclama-
tions, or, infome fpecial cafes, a warranty,)
they, on the deceafe of the tenant in tail,
by whom the alienation is made, may, by
their entry, when there is no difcontinu-
ance, and by their action, when there is a
difcontinuance, defeat the eftates of the
perfon claiming under the alienation of
the tenant in tail. |

This obfervation equally applies to all
the other modes of conveyance already
enumerated, and which operate by way
or in the nature of a grant. On the extent
of the eftates which actually pafs by thefe
modes of aflurance, there are feveral dif~
tinctions.

Firft, the recovery of tenant in tail,
alfo his fine, or his feoffment, when it
creates a difcontinuance, pafles an eftate
in fee-fimple; and his feoffment or fine not
operating by way of difcontinuance, and
all the other modes of affurance of the
third

29
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third clafs, pafs determinable fees. For
mn point of /imitation of time, the eftates

taken under a common recovery, or a dif- -

continuance by fine or feoffment, will not
determine till the title is impeached, confe-
quently the eftate is ab/o/ute, though it may
be defeafible ; for a diftinétion deferving
of notice muft be made between eftates
which are determinable, and eftates which
are defeafible. On the other hand a con-
veyance by fine, or feoffment, or by leafe
and releafe, &c. paflfes a fee of the fame
extent only in point of time, as the eftate

- of the tenant in tail, by whom the convey-

ance is made; and therefore this eftate
will determine when there is a failure of
the iflue inheritable under the intail.

The determination of an eftate depends

on its limitation; in other words on the -

time for which it is to continue; and,
of neceflity, the eftate' muft détermine
when it has filled the meafure of its
duration. That an eftate is defeafible,

~ mutt arife from fome quality annexed to it,

as from the circumftance of its being at-
tended with a condition, or from the na-
ture
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ture of the title as being open to claims of
perfons who may impeach it. But a fee-
fimple, though defeafiblé, has not any fixed

boundary for its determination. It will

continue for ever, unlefs the claims of thofe
who have a better title are enforced.

- Thefe confiderations lead tofome obfer-
vations on the inftances in which p?eft;rencc
is to be given to a fine or common recovery
as a proper aflurance by a tenant in tail,
who is merely tenant in tail; and alfo by
a tenant in tail who is alfo the owner of
the immediate reverfion or remainder
in fee.,

As often as any eftate is inter-.

pofed between the eftate tail and the re-
VCrﬁonvor.. remainder in fee; and alfo as
often as the reverfion or remainder in fee is
fubje& to anychargeor incumbtance which
does not affeét the eftate tail; fo often a
common recovery is abfolutely neceffary
to free the title from objections. * A fine
would be an improper affurance. In the
firft cafe it would not -extend to bar the
intermediate eftates; and in the fecond

cafe.

3t
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cafe its effe@ would be to merge the eftate
tail in the reverfion or remainder in fee;
to accelerate that eftate, and confequently
to accelerate the right of thofe in whofe
favor charges or incumbrances have been
created upon the reverfion or remainder
in fee.. Some advantages are certainly to
be derived from a fine which are not com-
mon to a recovery. The convenience of
levying a fine in vacation, and with that
expedition with which it may be paffed
through its different ftages, renders it fre-
quently the moft eligible affurance. Its
operation to bar fitrangers by non-claim,
alfo gives it a claim to preference over a
common recovery, as often as the fame
effet can be obtained from a fine as from
a recovery, confidered merely as a form
of conveyance by tenant in tail. To
draw the line, in which, with a view to

~ all cafes, it is moft prudent for a tenant in -

tail to convey by fine in preference to a
common recovery, is’ attended with fome
difficulty. Every’ cafe muft depend ma-
terially on its own circuniftances Thefe
diftin¢tions however may be taken.

A com-
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+ A commen recovery is the proper af-
furance by tenant in tail, -

1ft. When he is merely tenant in tail.

*2dly, When he has the remainder or
reverfion in fee, by defcent.

3dly, When he has the remainder or

reverfion in fee, either by purchafe

or defcent, and that eftate is affected

by fome charge or incumbrance

which does not affeé€t the eftate tail.

. 4thly, When there is an intervening
~ eftate between his eftate tail, and
his remainder or reverfion in fee.

And a fine is the proper affurance by

tenant in tail, when he himfelf has created
the intail; and has alfo the remainder or
reverfion in fee immediately expetant on
‘the eftate tail, and there are no charges or
incumbrances impofed on the remainder
ot reverfion in fee, which do not equally
affet the eftate tail.

Thefe points involve learnirig of a very
curious nature. They are alfo the fubjet
D of
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of every days prattice. An elucidation of
the obfervations already made, may on this
account be ufeful to thofe ftudents, to
whom, from their inexperience, the reafon
of the diftin&tions may not be immediately
obvious.

Firfl, A common recovery is the only
mode of affurance, by which a tenant in

. tail can enlarge his cﬂate tai/ into a fee-

fimple. This will appear from the ob-
fervations already made: A fine levied
by a perfon merely tenant in tail, will not,
in point of conveyance, enlarge his eftate
tail into a fee-fimple. It will confer a
title to a determinable fee; in other words
to an eftate to continue as long as there
fhall be iffue inheritable under the intail:.
confequently under thefe circumftances,
preference is to be given to a common re-
covery. In fhort, a fine if intended to
convey the fee-fimple merely under the
ownerfhip of an eftate tail, -would be an
improper and ineffe¢tual mode of affurance.
There are cafes in which a tenant in tail
is incapable of fuffering a common reco-
very, for want of the concurrence of the

perfons
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perfons in whom the eftate of immediate
freehold is vefted. In thefe cafes of ne-.

ceflity there is no option between a fine
and a recovery; and for this reafon the te=

_ nant in tail, or thofe who are content to-

purchafe from him, muft for the ‘prefent
be fatisfied with the limited effet of 4
fine; fince it is an effe€tual, and at the

fame time the only, mode of affurance, by,
which the tenant in tail can bind his

own iffue. ~After the determination of the

previous eftate of freehold, the title »mAay'. ’
be completed by a recovery, fuffered by the

tenant in tail, or if dead, then as it is
- now generally underftood, by a recovcry
fuffered by his iffue. - .

Secondly, When tenant in ltail has the
Remainder or reverfion in fee by defeent, a

recovery is certainly the more eligible mode -

of affurance, although thére are no inter-

vening eftates’ between the fee and the

eftate tail; and although it is well afcer-
- tained, that the Remaindet or Reverfion n
m 'not incumbered. Under thefe cir-

ances the efficacy of a fine to give a

e good
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good title in fcc-ﬁmple, would dcpend on
the fals,

' Fifﬂ, That the remainder or reverfion
in fee, expeftant on the eftate tail, is ac-
tually vefted in- the tenant in tail, and not
in any perfon claiming under a - conveyance.
or devxfe by his anceftor.

" Secondly, That the anceftor hath not
given any bonds judgments &c. which are
a Tien on the remainder or reverfion in’
fee, or will give'a remedy agamﬁ the heir

' in’refpect of the cftate defcended.

" Thirdly, That there are no intérvening:
eftates capable of taking effe&. =

~ All thefe points, except the exiftence of

‘bond debts, which are binding on the heir

peffonzilly,withdut aﬂ"e&ixiv the affignee, are
material to a purchafer ; and he will expeé’t'_
to be fatisfied on thefe heads. At a diftant
period i it may be difficult to nge fatisfatory
information on thefe points in anfwer to
the enquiries of a cautious purchafet To.
fupcrfede the neceffity of thefe cnquxrxes,'
it is always advifable, and all things con-

fidered




On-the Eeit of Fines, Becoveries, ac.

 fidered, lefs expenfive, that a recovery thould

be fuffered as a certain and effeCual means
of completing the title. It fhortens the
deduion of the title, by barnng the re-

'mainder ‘or reverfion in fee, and puttmg"
the fame altogether out of the queftion,

and making the right of the tenant in tail,
the only criterion of the validity of the
title ; while, if the title depends on a fine,

inftead of a common recovery, it is equally

neceffary to deduce the title from the te-

nant in tail, and alfo from the facceflive

owners of the revetfion, or remainder in
fee. There is an ownerfhip arifing from
two diftin@ eflates and the title is confli-
tuted of the united ownerfhip wnder thefe

- eftates. It is therefore neceffary that the title

to the reverfion, as well as to the eftate

‘tail, fhould be traced to its fource, through
every channcl m thcb the reverfion hag

paffed.

Thirdly, When the tenant in tail has the

remainder or reverfion mn fee, either by

purchafe or defcent, and the reverfion gr

~ remainder is affeéted by fome charge or in-

cumbrance which does not affe@ the eftate
tail, a Tecovery is the only fafe and effec-
Ps tual
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tual mode of affurance. It over-reaches
and bars the reverfion or remainder in fee,
and all charges and incumbrances depend-
ing on that eftate, The effe@ of a fine
-would be to take from the eftate tail, the
‘privileges annexed to it in favor of the
iffue, by the ftatute de donzs; and the time
of the eftate tail would merge in the time -
of the reverfion or remainder in fee, and

the charges and incumbrances affeéting

the reverfion or remainder would become
a charge on thofe tb whom' that eftate,
thus accelerated, gives a right of pof
Aeflion.

Fourthly, When there is an intervening
‘eftate between the eftate of tenant in tail
and his reverfion or remainder in fee, a
common recovery is the only means, by
‘which the intervening eftate can be de-
feated. A fine would operate on the eftate
tail, and turn that eftate into a bafe or de-
terminable fee. In all thefe cafes there-
fore a common recovery is cértainly in-
titled to preference over a fine, In many
’;_:afes indeed, as has been already obferved,
# fine would be ineffectual for the purpofe

' ' of
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of giving a good title in fee-fimple; but
when the tenant in tail himfelf has created
the . intail, and has alfo the remainder or
reverfion in fee immediately expeGant on
that eftate, and there are no charges or in-
cumbrances impofed on'the remainder or
reverfion in fee which do not equally affect
the eftate tail ; then, and then only, prefer-
_ence may fafely be given to a fine. No

end is to be attained by means of a com-
mon recovery which, under thefe circum-

ftances, will not be equally attained by
means of a fine. Since the eftate tail is
chargeable with the incumbrances affect-
ing the reverfion or remainder in fee, the
time of the eftate tail, when enlarged intoa
fee-fimple, by the peculiar and extenfive
operation of a common recovery, would,
to the extent of the whole fee-fimple, con-~
tinue chargeable with thefe incumbrances
fince the eftate tail was fubjeét to them.
Under a fine, and the merger of the eftate
‘tail, the incumbrances would affeé& the old
fee-fimple, precifely in the fame manner,
- ‘and to-the fame extent,.as they would af+
fect the fee-fimple derived out of an eftate
‘tail, The only difference is that in one cafe,
E o Das the

Y
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the continuing eftate is the old fee-fimple,
in the other cafe itis, it point of legal
ownerthip, a new fee-fimple depending on
the title to the eftate tail ; although, with
a view to its defcendible qualities, the
eftate arifing from-the ufes declared of the
recavery, will be confidered as part of the
old dominion. But as the title to the
eftate tail, and to the fee-fimple out of
which that eftate was created, are the
fame in all material circumftances; and the
exifting incumbrances extend tobotheftates,
the change of the eftate tail into a fee-
fimple; or the merger of the eftate tail
in the old fee-fimple, makes no alteration
in the rights of the parties or of any other

perfons. Thodgh in fome cafes with a

view to the devolution in a courfe of def=
cent, it is material to diftinguith between
the old fee-fimple, and the new fee-fimple,

yet, on an accurate inveftigation of the

fubje&t, it will be.found that a fee-fimple
derived from an enlargement of an eflate
€ail is in faét and in title, the fee-fimple out
pf- which the eftate. tail was created. The
right of excluding the interefts of the per-

. fons who have the reverfion or rgmainder

after
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after an eftate tail, is merely a privilege .

and quality annexed to the eftate tait,

In all the cafes of 2 fine which have
- been noticed, the obfervations muft be un-

derftood of a fine with proclamations. And
in all the cafes of a recovery it muft be

underftood that the eftate tail was created

by a perfon who was the owner of the fee-

“fimple.

@«
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On the Difference between Perger,

Crtinguithment, and Bemitter.

M ERGER is the annihilation of ome
¢ffate m another.

Extinguifhment is the annihilation of a
collateral thing in the thing itfelf out of
which it is derived. A rent, a common,
or 2 feignory may be extinguithed. That

. the eftate in the rent, common, or feig-

nory ceafes, is the confequence of the ex-
tinguifhment of the thing itfelf; for when
the thing ceafes, the eftate therein muft
alfo ceafe. Under the do&trine of merger,
the thing or fubjeét may continue, after
the annihilation of one eftate in another; -
for, notwithftanding the annihilation of the
cftate, the thing continues, and the effeét
of the merger is only to invelve the time
of one eftate in the time of. another
eftate ; or at the utmoft to accelerate the
right of pofleffion ynder the more remate

_ eftate,

Perhaps
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Perhaps the doftrine of remstter may ap-
pear to have fome conneftion with the
learning on merger. An attentive exami-
" nation of the two fubjefts will thew that

there is a wide difference in the mode in
which merger and remitter. feverally ope-
rate. Remitter is the fame in effet as
‘to rights and titles, which merger is of
efiates, and extinguithment is of zhings.

The dorine of remitter proceeds upon
_ the ground, that the poffeffion is caft on an
innocent perfon, who has an exifting title
“to the poffeffion, or, in the pithy language
of the law, an entry congeable; or that the
freehold is caft on a perfon who has a right
remediable, and who has done no a& by
which he has eftopped himfelf to infift on
his ancient title ; and then as often as the
poflfeflion when the entry is congeable;
or the immediate freehold when the right
is remediable, devolves to. that perfon by
aé of law, or is vefted in him by the a&
of the parties without his concurrence or

voluntary confent ; or ata time when that
) perfon, as in the cafe of an infant, &c. is
under an incapacity of giving affent to any
a&t which would be to his prejudice ; the

Vla,w-'_

43



Oh the Difference Setween APerger, ¢

law of stfclf reftoresthe party tothe eflate, to
which he had z fubfifting nghtof poffeffior,
at the time when he entered; or a fob-
fifting right of aftion at the time when
the freehold devolved to him. By this
means the law denies that the eftate undet
which, in the one cafe he entered into pof-
fefflion, and i the ather cafe becameferfed of
the freehold, hasany exiftence. Remitter
univerfally fupphes the place of an entry,
when an entry is lawful and ismade ; and
of an aftion, when an aétion might be
mamtained; and it places the mightful
owner in the fituation of the perfon againft
whom the action ought to be brought; and
it redrefles an wjury done to the perfon in
whom the right refides and who is thus put
mto pofleffion, or obtains a fifin of the
frechold in the fame manner and to the
 fame extent in which he could reflore
hiun{elf to his efiate by means of an entry
oran aélion. The reftitution of right, by
mere operation of law, is givenin liewof an
entry, when an entry is lawfuland might he -
made ; and of an actionp when an ation
Jmchtbe maintained; andit fuppliesits place
and has alf its¢ftects; anditisgiven uponthe
principles,
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©On the Difference between MPerger, G
principles of juftice,. that theright of entry:

being in the perfon .in adtval poffeffion, or
the right of altion being in the perfon who

has feifin of the freehold, there is no one,
in oue cafe, upon whom the rightful owner |
‘can énter, or in the other cafe, againt .
whem he can bring an aétion, and there- -
fore the law ought to place the party pre- |

cifely in that fituation, to which his entry
or aftion upon the ground of his former
title, would reftore him: to the intent, that

if any perfon will controvert the title n

an achon, the mere righs, as it {ubfifts
between the parties, may be difcuffed and
decided.

From the writings of Li#tleton and his
leatned commentator, it will appear that the
objett of the law of remitter is to reftore
the party to his ancient title. Thus re-
mitter puts an end to a defeafible eftate. It
feats the perfon in whom the right refides
in his former ownerfhip, and gives him
the tenancy upon the footing of his antient

,right. - It revives the feifin under that

title in favor of the perfon in whom
the poffeffion or the freethd becomes vefted
under

L2
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On the mﬁferem bettoeen Merger, ¢c.-

under a defeafible eftate. Merger on the
contrary puts an end to a fubfifting eftate,
held by good title, and accelerates the
right of poffeffion under a more remote
eftate refiding in the fame perfon.
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~ Dblervations on ERates conferey o

Crecuted and Erecutorp, ﬂc&zn and
- Contingent. . :

ESTATES have generally been divided
into - : s
Vefted Eftates.
Contingent Eftates,
é.nd, from the writings of the moft
eftcemed authors, it may be colleted to
have ‘been their opinion, that the terms

vefted and contingent, applied to all the

variety of eftates, fo that every eftate muft
be either vefted or contingent.

Thus

i7
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Thus according to Mr. Fearnc.

“ When we confider eftates with regard to
“ the certainty and time of the enjoyment
“ of them, we may diftinguith them into

veﬁedJ

[
‘u Eﬁatt‘:si '

[ fin Poffeflion,

| contingent, as

[ Reverfions, vefted

] Remainders, fuach

Executory Devifes,
Future Ufes, .Con-
ditional Limitations

inIntereft, as< and other future

Interefts as are not
referred to, or made
to depend on, a pe-
riod or event that
| is umcertain,

[ Contingent Remain-

ders, and fuch Ex-
ecutory Devifes, Fu-
ture Ufes, Condi-
tional Limitations,
and other future
Interefts as are re-
ferred to, or made
to depend om, an
Event that is une
 certain,”

The terms vefted and contingent, cer-
tainly apply to the circumftances under
which eftates are, on the one hand, te con-
fer a right of prefent or future enjoyment,

and,

{
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and, on the other hand; a futute right of
future enjoyment. But™it is fubmitted that
thefe terms, in their appropriate fenfe, are
not fufficiently extenfive to diftinguith all
the claffes of eftates. On a minute exa-
mination of the fubjet, it will be found
that eftates neceflarily require a further
divifion into eftates

‘ 1ft. Executed,
. 2d. Executory.

The difference between eftates executed
and executory, and vefted and contingent,
as between themfelves, will be examined
in this note. '

© An eftate executed is when there is a
prefent and smmediate right of prefemt or
future enjoyment. The term, in this fenfe,
applies to weffed eftates, as diftinguithed
from eftates in comtingency. In another
fenfe it applies to the time of enjoyment 3

and, in this application, an eftate is faid to
be executed, when it confers a prefent right .

of prefent enjoyment. Every eftate which

is exccuted, neceffarily gives a vefted in-

*E tereft.
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tereff. ‘Phat the cftate is executed-in pofa

feflion, or merely ir intereft, and’ not

in. poffeffion; will. depend’ on the circums

ftance that' it does or does not cotifer @

right of prefent or fhture’ ehjoymerit:
Wiien the right of enjoyment in poffeffion

is-to'arife at'a future period, the eftaté is

executed only; that is merely vefted, ir

point of intereft: and when the right of
immediate enjoyment is' amexed . to the

eftate, then, and then.omly, is the ‘eftate

executed in pofleffion.

An . executory eftate, according to the
legal application of the term, may be
neither vefted or contingent, but of a
peculiar nature; as an executory eftate by
devife, or.by fpringing ufe, - to commence
at a.time, or.upon an event, which cerzainly.
will happen ; or as aterm for years which
in pont of intereft is to commence from a
future,. but certain, period, and, on that ac~
count is ge.nerally calledan intereffe termins’
becaufe it does-not give a.prefent: term, but
only an intereftin @ term.

All. contingent eftates are execu-
tary, A veﬁed eftite may "be executory
.- as

.t
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a;s far as relates to the poffeffiorr, at thé
fame time that it is clearly vefted in point
of intereft. Again, an eftate by execitory

- devife, fpringing ufe, &c. while it con-
tinues executory, and does not depend fot

effet on a contingent event, is neither
vefted nor contingent.  The intereft

_ which it paffes is not prefent, fo that it may -

be granted, and therefore the eftate isnot
vefled. It does not give a right to arife
upon a contingency; and for that reafon it
is not contingent. That an executory de=

- vife may give a contingent intereft, it muft

be referred to a contingent event, before it
can take &ffeét as avefted intereft,’or muft
be limited -to an uncertain perfon ; and
even, under thefe circumftances, it retains
the name of an executory devife.

~ Alfo an intereffé términi not depending
on a contingency, may be of the fame par+
ticular defcription fo as not to be'vefted
or contingent. But as thefe cﬁgtes arife
rather: by contra& for the poffeffion, as
diftinguifhed from the regular and orderly
Timitations of eftates of freehold, and as the

réafon for which intereftsof a freehold qua-
E2 lity
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lity were regulated by the feudal law of
the country, does not apply to terms of
years which are interefts of a chattel qua-
lity, thefe future executory interefts for
years are affignable.

An eftate which is executory may give
cither a fived or contingent intereft. With -
reference to the poffeflion, an eftate of this

fort does, from its peculiar nature, confer

a right of future enjoyment. The differ-
ence to bring it to a point, is, a// executo-
ry ¢flates are not contingent; and all con-
tingent eflates are executory. For this rea-
fon it is neceflary to diftinguith between
thofe eftates which are executory and not
contingent ; and thofe eftates which are
contingent and neceflarily executory.

Aneflateiscontingentonly, whenit ismade
to depend for effect, on an event which may
not happen, or may not happen before the
determination of the eftates of frechold,
with which it is conneéled as a remainder,
and by which it is cenfequently precededand
fupperted; or when it is limited to a perfom

net in bcmrr, or not prcexfcly afcertained,
The
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The executory eftateswhich have been men-
tioned are of neither defcription ; and there-
fore, notwithftanding they are executory,
they are not contingent. All muft acknow-
~ ledge that an eftate, executory in point of in-
tereit, gives no immediate right, fo that the
owner may be faid to have feifin of that
citate; yet it dees not always neceffarily
depend - on an wuncertain event, " whe-
ther an eftaté ‘which is executory fhaH
evet confer a fixed right of enjoyment.
A devife of an eftate of freehold, to :com-
inence at a future day;, as the 4th.day of
next May ; or upon an event which cer-
tainly will happen, as the death of 'Bj;
gives an exei:utbr_v intereft; in other words
* an intereft which is not executed immeds-
ately fo as to be vefted. -It follows, that
there clearly is a diftinction: between
eftates which makes it neceffary to confider
them as vefted or ‘contingent, executed or
executory; for an eftate which is 'ckehitory-,
may be neither vefted or comtingent, and
yet give a certain and fixed right of fature
enjoyment, Mr. Fearne, indeed, in the
paflage quoted from his valuable - treatife
(and the weight impreffed by the autherity

Es of
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-of -his Name is very fenfibly felt) ranks fu~
-ture.ufes, and all fuch conditional limita-
.tations, and other future imterefts, as are
-not referred to, or made to depend on, a per
-riod or event that is uncertain, among
eftates vefted inintereft ; and, if he is right
in this pofition, the terms vefted and con-
tingent, embrace every defcription of
eftates. - Having fubmitted thefe obfer-
vations to the reader, he muft judge for
himfelf. Teo aflift him, an outline will be
given of the nature and different qualities
of eftatess which are vefted, and eftates
which are contingent. Some obfervations
will alfo be introduced concerning cftates
executed and executory, in the fenfe in
which- thefe terms have been applied, -

But, in the firft place, it will be proper
to remark that eftates vefted in intereft are
alfo faid to be executed ; and eftates which

' are contingent are faid to be executory,
Thefe terns are ufed with reference to the
(:cr-tainfy of the right of enjoyment, In
this fenfe an cftate which is vefted is exes
cuted as to that right; while an eftate
which is contingent is only ¢xgcutory,

' And
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And it muft be remembered, that all:

eftates which are executed, admit of trand-
fer by alienation ; fome abfolutely, others’
Jub modo. -Eftates which are contingent,
or executory, are not the fubjet of aliena-

tion - by any other means than by devife. -

An eftate which is executory or con-
tingent, confers a power of teftamentary
difpofition, At law it cannot be transferred
by deed. Interefls of this fort may be re-
leafed or extinguifhed; or bound by eftop-
pel; and a difpofition to a purchafer for a
valuable confideration, will moft probably
be fuftained in equity.,

A vefted eftate gives a certain, fixed, and
immediate right of prefent or future en-
joyment; that is an intereft clothed witha
prefent and exifting right of alienation.
For by a vefted eftate is te be underftood.
an intereft clothed with a legal or equitable
feifin, which enables the perfon to whomg

the intereft is limited, to exercife the right

of pr efent or future enjoyment immediately
in point of eftate. The intereft, whether the
fame is to intitle the owner to the poffeffion,
now, or at a future period, is fixed apd

B4 prefent,
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prefent, fo that the right of ownerfhip over
the land, or other fubjeét of property to -
the extent of the eftate limited. therein,
may bealiened. An eftate which is vefted
is direftly the contrary of one which is
contingent, and the terms vefted and
contingent, ufed in reference to the cer-
tainty that eftates intitle the owner to the
énjoyment of a prefent intereft, are op-
pofed to each other in contradiftin¢tion. No
vefted eftate can be deemed contingent;
and no contingent eftate can be deemed
vefted. Again, every. eftate which is exe-
ecuted, neceffarily pafles a vefted intereft,
On the other hand; no intereft can be al-
Ipwed to be vefted while it gives an eftate,
which, in point of intereft, is executory,
The notion of an executory eftate, is irre~
concilable with the idea of a vefted intereft.
At the fame time, many interefts which are -
executory are not contingent. It follows
that the terms executed and executory,
contrafted. to each other, have one fenfe
at leaft peculiar to themfelves, and noz
commen to the contrafted terms vefted and
contingent,  An executory devife, or {pring-
ing ufe,. to give an eftate at a future pe-

& e riod,
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riod, or upon an event which certainly will
happen, does net, it is fubmitted, pafs 4
prefent, though it gives a fixed, right of en-
joyment.. Notwithftanding the right of
erfjoyment is fixed, and does not depend
" on an event, the intereft which is limited

will not be clothed with a legal feifin *till

the ftated period fhall arrive, or the pro-
"pofed -event fthall take place. 'Till the
arrival of that time, or the rife of that
event, the perfon to whom the limitation
is made, has no legal title; he has not a
~vefted intereft, becaufe he has no fesfn, or
in other words, fuch prefent right as will
~ enable him to exercife an imrediate act
of ownerfhip, by a difpofition, by a common
law conveyance,

- A contingent eftate gives a right of ens
joyment tp arife upon an event, . exprefled,
or implied by law, and it is not certain
" that the event will ‘take place. The cir-
cumiftancé that the remainder is to take
place upon the event which is to deter-
mine the preceding eftate, or independent
pf the determination. of that cftate, is to-
L Iﬁll}' mmpaterialy as long as an cvent, which

will
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. will not certainly happen, s to arife before

the eftate to commence upon that event,
is to take effet and veft in intereft. If
C. at is Rome, it 1s not certain that he will
return, and for this reafon the eftate li-
mited to commence upon that event, is
contingent. And when C. has an eftate
determinable on his return from Rome, and
a Remainder is limited to commence upon

. that euent, the Remainder is contingent.

But it is not contingent merely becaufe it
1 to commence upon the determination of
that eftate, but becaufe the determination
of the preceding eftate, is to be occafioned
by an-event, and the Remainder 1s to com~
mence on that event, '

Remainders to take effe@t eventually;
eftates to arife, either by fpringing or fhift-
ing ufe;or executory devife, upon an event
which will not certainly happen; are all
contingent eftates, till the event upon which
they are to. give a certain fixed right of
prefent or future enjoyment fhall arife. -

- All eftates which depénd. for effe& on
the dotrine of executory devifes or of
fhifting
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thifting or {pringing ufes, are not contimgent.
Neceflarily they are executory and not
vefted, and they will be contingent or not

i according to the diftinétions which have

been taken ; namely, the circumftance that
they give an eftate upon an event which
certainly will or will not happen.

The eftate paffing by a limitation which
does not give a fixed right of prefent or
future enjoyment, is therefore contingent,
becaufe it is uncertain, and depends on an

event which will not certainly happen, -

whether the limitation, even in the order

and at the time, when it is to take place,

will ever confer fuch right of enjoyment.
As foon as the event arifc$ which the li~
- mitation defcribes, and on which the eftate
3s to vefl in intereft, the eftate becomes
vefted; for it no longer remains uncertain
whether the “eftate will give the right of
enjoyment in pofleffion, when the poﬁi;ﬁion
fhall be vagant,

This is equally true in regard to limita-
tions by way of remainder, and limitations
to takg cffet under the learning of ¢xecu~

tory
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tory devifes, and fpringixlg and fhifting
ufes. - o

It is not the uncertainty of énjoyment in
futute, but the certainty of ‘the right to
that enjoyment, which makes the difference
between an eftate vefted in intereft, and
one which is contingent It isthe cer-
tainty and fixed right of having the en-
joyment at the time when the poffeffion
" thall fall in the one cafe ; and in the -other
¢afe the uncertainty of having this right
at that time; which are univerfally the
_ charadteriftics and diftinguithing features
of a vefled ellate, and an eftate in contin-
geney s but fhll it follows from the nature
of exécutory devifes, and fpringing ufes,
that when they do not operate immediately
brthe freehold, they are not vefted, though
they may not be contingent. In thefe
cafes the fee defcends to the heir at law,
till the will, or remains in the owner till
- the delcaration of ufes can draw the fame
from him, either cqtirely or by portions,

The tenant of a vefted eftate has a pre-
fent and certain intereft. This intereft
though
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though it may not yield him any immediate
profit, becaufe it does not intitle him to
the pofleffion at this inftant, gives him the
ownerthip of the land for the time com-
prifed in his eftate; and that ownerthip may
be exercifed by an immediate difpofition
of the land to be enjoyed in future, at the
time when he is to be entitled to the pof-

feffion, in right of his- eftate, according to -

the limitation under which he claims, and
the relative fitwation of his eftate in re~
ference to the intereft of other perfons.

A contingent eftate gives no certain nor

smmediase right to the land. An intereft
executory in point of eftate, may give a cer-
tain right of enjoyment, but that intereft
cannot, in point of eftate, and right of
alienation, otherwife than by ws// (and in
this particular executory eftates and eftates
in contingency, are upon the fame footing)
be immediate. Till the event marked by
the limitation of a cdntingent eftate, takes
place, it is dubious and uncertain whether
the limitation will at any time confer the
right of enjoyment; becaufe it is not cer-
tain that the évent upon which the eftate

18
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is to commence, will ever arife. This is
equally true in application to eftates to
take effe® on a contingency, either by
executory devife, or {pringing ufe.

Eftates which are contingent, by reafon
that the limitation defcribes an event which
will not certainly arife, alone fall within
the literal terms of the defcription already
given of interefts of this denomination.

An eftate may alfo be contingent,

Firf?, Becaufe itis li-
mited to a perfon not in
effe, as a child before it is

born; and in thiscafe the

eftate cannot veft till the
perfon to whomit is li-
mitéd is born.

Secondly, Becaufe the
perfon, though born, is
not afcertained; as the fur-
vivor of feveral perfons ;
or the heirs of 2 perfon
who is living.

Thirdly, Becaufe the
eftate is limited by way
of remainder, and to
commence on an cvent,’
or at a time, which,
though it will certainly
happen, may not happen
during the continuance
of the preceding eftates of
frechold; as an eftate to
A. for his life, and after
the deaths of 4. and B.
or- of the death of B.
alone, thento C.

All thefe eftates are, conftrutively, to
commenceon an event ; for unlefs the child
is born; the perfon afcertained; or the time
or event upon which the remainder is to

commence,
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commence, happens before the determina-
tion of the preceding particular eftate, thg

eftate limited upon either of thefe contif-

gencies, will: not commence in intefeft.
Therefore' the definition firft givey{ of a
contingent eftate, taken generally, and ap-
plied to the circumftances under which re-
mainders, are to take effect in intereR, ex-
tends to every poflible defcription of eftates
of that quality. In determining whether
a remainder is contingent, upon the ground

that the preceding eftates may determine '

before the remainder can take effe& in
pofleffion or in intereft, according to the
terms in which it is limited, the opi-
nion muft be formed on the confideration
that the preceding eftate can or cannot

e

determine before the remainder may take

effet in pofleffion. When itis certain that

the remainder will take effectin poffeffion,

upon the determination of the preceding
" eftates of freehold, at whatever time and
however early thefe eftates may determine,
the remainder is vefted ; . and it is contin-
ent, when this certainty is abfent.". But
as often as -the words of limitation do not,
in point of fat, or in confideration of law,

‘ expre@' .
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exprefs any contingency, or any contin-
gency beyond an event which, in the fenfe

affixed to thefe words, will certainly hap-

pen before the remainder can commence
in pofleffion, the remainder will be vefted:
That a remainder may be contingent, from
words of contingency, thefe words muft
refer to fome event, which will not cer-
tainly happen, or which is unconnected
with the eftates already limjted. As often
as words founding conditionally, really
defcribe nothing more than events, which,
in the courfe of things, muft happen before

the remainder can commence in intereft,
agreeable to the terms in which the par--

- ticular eftates are limited, no contingency
will be created. The remainder may

bc vefted, notwithftanding thefe words of

contingency.

Another reafon for which an eftate muft
be contingent, is from.its' relative fituation

to.another- eftate, becaufe .it depends on -

the circumftance, as a contingency, that
the eftate previoufly limited fhall not
veft in intereft, This is the cafe
of one cftate in fec to be fubftituted

: in

R
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in the place of another, in cafe that other
thall not veft in intereft. Thus if a grant, or
limitation, or devife, is made to 4. for his
life, and after his deceafe, in cafe he fhall
have a fon, to fuch fon in fee ; or to a per-
fon in effe in fee, upon a contingency.
And in cafe 4. fhall not have a fon, or
fuch contingency fthall not happen, then to
B.in fee; the eftate of B. will be con-
tingent, fimply becaufe his eftate is to
take place only in cafe another eftate
in fee fhall not veft in intereft; and

- this contingency is implied by law pre-
cifely to the fame extent as if it was ex-
preffed. 'That it is merely on this account
that the limitation to B, gives a contin-
gent intereft, is evident from the confider~
ation, that B. is a perfon in effe capable of
taking, and that his eftate, independant of
its relation with the eftate in fee, previouf-
ly limited, is to take place on the deceafe
_of another perfon. To giverife to this con-
ftruétion, the eftate in the room of which
the fubfequent or alternate fee is to be
{ubftituted, muft be a fee limited in con-
tingency, fo that the contingency implied
by law may be referred to the fub-
F . fequent
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fequent limitation. ~When the firft fee '.
is vefted, then the alternate fee muft take
effect if at all, under the learning of execu-
tory devifes or fhifting ufes, and upon an
exprefs contingency.
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OF cﬁates hmxted on a contingency, it
is generally true that they cannot veft, un-
lefs the contingency- arifes. With a view

to the greater number of inftances, the.

-contingency muft arife agreeable 7o the

words in which it i5 expreffed, and the

fenfe which the parties hawve annexed to
thefe words. Sometimes however con-
tingences are faid to have a double gfpey.

A contingeney with a double afpeét, is
when one event only is exprefled by the
party ; and two eyents are in his contem-
plation. This conftruétion is made in fa-
vor of the intention, that the fame may
‘not be fruftrated. It is to g few cafes
only that this fayor is extended, The
conftruction on thefe contingencies feems
to have been borrowed from the manner
of limiting veffed remainders, and from the
expofition they received ; which enables

every eftate to take place in poffeffion,
Fa after
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after the determination of the preceding
eftate, without any regard to the particu-
lar time at which, by the words of the re-
mainder, the eftate is to veft in pofleffion,
and alfo, notwithftanding an interpofed
eftate, is void in its limitation. In thefe
cafes, the court proceeds upon the integitiont
that the determination, or failure, of every
prior, or intermediate eftate, fhall accele-
rate the commencement of the more remote
one. It isupon fimilar grounds of inten-

‘tion, that the contingency with.a double

afpett is allowed; for it proceeds upon an

-implied intention of the teftator that the

cftate, limited upon a contingency, refer-
able to one eftate, fhall alfo take place in
cafe the contingency upon which that
eftate is to veft in intereft, thall not arife.
In point of law, the contingency has a
double afped, providing, by expreflion,
for a contingency annexed to the eftate
previoufly limited, and alfe, by conftruc-
tion of law, for the event that the con-
tingency upon which the prior eftate is to
commence in intereft, fhall never arife.
This then is the nature and import of 3
gontingency ‘with a double afpeét, and

C : hence
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hence the obfervation of Lotd Manifield in
the cafe of FBonerean v. Foncreau, that the
teftator meant togive fucceffive ¢ffates.Hence
alfo the obfetvation of Lord Hardwicke
'¢¢ T'he cafes put of a remainder on a par-
« ticular eftate, are admitted. But it is
“ faid they differ from a conditional limi-
¢ tation to introdice an executory, or
* {pringing, devife, after 4 fee,” and he
added “1 do not find any authority to
¢-warrant that diftinction ; for Fomes v.
s WWeficomb is a ftrong authority, that the
¢¢ conftruction ought to be the fame, whe-
% ther it is ol a remaindcr {o limited on an
t¢ eftate which never takes effe, or whe-
% ther it is a contingent limitation after a
“ fee.”

The cafe of Gulliver v. Wickett, Wil‘ll

lluftrate thefe obfeérvations. In that cafe
the teftator devifed to his wife for her life,
and after her death, to fuch child as the was
then enfient with, and to the heirs of fuch
child for ever, provided that if fuch child
as fhould happen to be born fhould die
beforethe ageof twenty one years, leaving
no iffae of its body, then the teftator gave
-3 F3 the
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the property to another perfon. The wife

neither had a child, zor was enfient with

one; and it was held that the devife over

was good : and in delivering the opinion
of the court, Chief Juftice Lee faid, “ We

¢ are of opinion that whether the limitation

¢« to the child never took effeét, or whe-.
¢ ther it did, and was determined, was the
“ fame thing; and as the remainder to
¢ the child never could take place, the

¢ next devife over muft take effet.” At

one time, it was underftood that this doc~

trine was confined to limitations of chattel-

real, and perfonal property. The deter-

mination of the cafe of Fonereau and Fone-

reau, and Baldwin and Karver, cited in a

note to that cafe, has clearly extended the

conftruétion to devifes of real eftate. The

cafe of Gulliver v. Wickett, alfo arofe on

real property ; though neither the court or

the ¢ounfel called it to their recolletion

for this purpofe, when the cafe of Fonereau

and Fonereau, was under confideration,

The cafes .evidently turn upon the

~ground of intention, inferred from the

colleétive interpretation of the will ; and
the
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the courts imply thofe words of contingen=
cy, which would have declared the inten-
tion, which they infer from™ the terms in
which the teftator has exprefled his will.
Thefe contingencies with double afpeét,
are very accurately defcribed by Lord
Meansfield in the cafe of Fones and Morgan.

And in Avelyn v. Ward, Lord Hardwicke

faid, he knew of no cafe of a remainder
or conditional limitation over of a real
eftate, whether the firft limitation were
by way of particular eftate, {o as to leave
a proper remainder, or to defeat an abfo-

m

MS. Cufes,

-

1 Vel 423

lute fee before by a conditional limitation ;.

but if the precedent limitation, by what
means foever, is out of the cafe, the fubfe-
‘quent limitation takes place. The opinion
of Lord Chief Juftice Lee, delivered on the
“cafe of Gulliver v. Wickett, was to the fame
effe@. The conclufion from the authorities
is, that as often as the cafe calls for this-con-

* ftrultion, the limitation over will give an
eftate to commence in poffeffion, as foon
as the eftate previoufly limited fhall be re-
moved, either by failing of effet, or by
taking effet, and afterwards determining,
notwithftanding the contingency which is
F 4 ~ exprefled,
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‘expreffed, merely p’rovidés for the deter-

mination of the former eftate, or the deter-
mination of that eftate by a particular event.

Thefe contingencies frequently occur in
difpofitions of terms for years. Thus if a
devife or fettlement of leafehold eftates is
made in truft for A4 for life, remainder to

. his firft and other fons, and the heirs of

their bodies fucceffively, accordingto the
priority of their births; and in cafe they
fhall die without iffue, then in truft
for other perfons, the, truft for thefe
perfons is limited to fake effe€t upon
two contingencies.  Frr/, on the failure. of
iffue of the fons : and Secondly, in cafe there
fhall bé no fon capable of taking under the
limitation in favor of the fons. The firft
event is expreffed. The fecond is implied
by law. In the event which is ex-
prefled, the truft declared in favor of the
perfons who are to take after the deter-
mination ‘of the interefts intended for the
fons, have a tendency to a perpetuity.
The enjoyment under them, émd, from the
nature of the property, and the modifica~
tions of which it admits, the right to a
velted eftate, are to be deferred, untila ge-
' - ' neral
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neral and indefinite failure of the iffue of
the fons, and, on this account, they are
too remote, and therefore void. Under
the contingency implied by law, thefe
trufts are to give a vefted intereft, -in cafe
there fhall be no fon capable of taking
under the prior limitations. The fubfe-
quent: trufts, are, in this alternative, to
give a vefted intereft on the death of A.
In this’ point of view, thefe trufts are not
the objeét of the rule againft perpetuities,
and they may be fupported and take effect.
‘Thefe obfervations are confiftent with the
opinion exprefled by Lord Mansfreld in the
cafe of Jomes and Morgan. He faid “upon
s¢ Stanley and Leigh, Sabberton and Sabber-
“ ton, they take this diftin@ion. There
“¢is a double contingency, and it is a

“ double contingency by smplication; that =
gency by rmp

“is to the firft fon, and if he  dies
“ without iffue male, then over. ~Why
“ there is. the double contingency if he
“has a fon, and that fon dies without
“iffue, it is given over; but there is
““ another contingency, if he never bhas'a
“ forr, thatis good; but in the event of
“ his having a fon, the moment that {un
¢ is born, he takesthe whole, {o that is a

¢ double
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“ double contingency, that is, as if the
¢ teftator has faid and to him for life, and .
% in cafe he bas a fon, I give it to that fon,
¢ and if henever have a fonI giveitover;or
¢ if having a fon, that fon dies without
¢ ifflue male, thenI give it over; in the

" ¢ one cafe it is good, in the other itis bad:

¢ and upon this diftin¢tion thefe cafes have
¢ been held to be good, becaufe there hap-
¢ pened to be no fon.” :

Thefe cafes lead to a remark on a point
of pradlice of confiderable importance.
In marriage fettlements and in wills
it very frequently happens, that the limi-
tations of a long term, or of the trufis
of 4 term of this fort, and of perfonal chat-
tels, are made in the .exa& words of limi-
tations which would be proper for a ftrit
intail under which, in application to real
property, the feveral fons would be inti-
tled to feveral eftates tail, to take place fuc-
ceflively, according to their feniority.
This is a practice pregnant with mifchief.
It is to be reprobated in the higheft de-
gree. It is replete with error, and leads
to the moft dangerous confequences, All

the
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the limitations to-the fzvera/ fons, except

75

the firft, are void ; fince the limitations tq

the fecond, and other youﬁger fons, are to

take effeét on a general and indefinite fai-

lure of iffue of the body of their brother;

_ and unlefs there is an elder fon there can-

not be a younger one, and if there is any
fon, the whole intereft of the term, or the
property of the chattel, muft veft in him

Foley v. B.,{_

nel, 1'Bro.
274 G

and vefting in him, it will go to his repre-

fentative, even in the event that he dies
immediately after his birth. In no event;
is there any poffibility of title in the
other fons. Subfequent limitations to the
daughters, are not the fubjeét of thefe re-
marks. The limitations to them come
under a different confideration, =~ They
have a double afpe&, and may:.! takc effedt,

in cafe there fhallbenofon: but the birth
of a fon will exclude even thelr title, Al}
thefe obfervations proceed upon.ﬂ;,e fuppe~
fition, that by the feveral limitations, - the
parties affeét to give feveral and diftinét
eftates, to take place, each after the other,
by way. of remainder, without any quali-

“fication to determine the eftate of the firft -

and other fons, in any. other event, than
their
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their deaths generally and indcfinitely,with-
outiffite, or without iffue of fome particular
defcription or by fome particular perfon.
For if there i$ any qualification to abridge
the eftate of each fucceflive fon, unlefs
he fhall live to attain the age of twenty-

‘one; or if no eftate can veft in him unlefs

he fhall attain that age, then the limita~
tions to the fecond and other foms, may
be good. The ingenuity of fkilful con-
veyancers has provided a form for qualify«
ing thefe limitations, fo as to accomodate
the order of fucceffion to leafehold eftates
to the effe@® of limitations of real eftates,
and prevent the abfolute propérty from
vefting in any child unlefs he fhall attain
the age of twenty-one years. Some de-

clare the trufts in favor of fuch fon as

fhall firft ‘attain twenty-one, and direét
that in the mean time, the elder fon for the
time being thall be entitled to the rents and
-profits. Othcrs declare the trufts in fas
vor of the fons veneraﬂy, fo that they
may have a capacity of taking as foon
as they are born; and provide that their

cftates thall remain, according to the in-
: tail,
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tail, unlefs they fhall attain the age of -
twenty-one years. Either of thefe forms
provides againft the error which has been

noticed. Of the two, the latter form feems

more cligible.
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Dn the Succelion by a Parvent o i
Chilv.

IN the fecond volume of his commen-~ -
taries, (page 13) the learned Blackffone has
a paffage in thefe words. ¢ In perfonal
“ eftates the father may fucceed to his
¢ children; inlanded property he can never
“ be their heir, by any the remoteft poffibi-
¢ lizy.” By this paffage, it muft be un-
derftood that the father cannot fucceed to
his fon merely in the charalier and relation
of father. In any other fenfe, it is by no
means accurate to fay the father cannot,
¢ by any the remoteft poffibility,” fucceed
to the fon as his smmediate heir. The in-
tention of Blackflone evidently was to ad-
mit, that which certainly is true, that the
father though he cannot be heir to the fon,
merely as his father, yet, eventually, may
become Aeir to the effate, and, after a de-
fcent to any collateral kinfman, may fuc-
ceed as the heir 20 that perfon. It allo
feems
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feems to have been his intention to have
denied that there was any poffible means
by which the father could fucceed as imme-
diate he:r to his fon, by any the remoteft
poffibility. A contrary doétrine however
1s clearly eftablithed. It has been held that
the father may be immedsate heir not only to
the effate of his fon,but to his fon, as his fecond
coufin. In this charalter, the father, when he
is the perfon in the line of devolution, who
would beintitled to be heir, as cowfin to
the fon, if he did not fuftain the relation

of father, is not excluded from intitling

himfelf to the effate of his fon.'  In fearch-
ing for the heir of the {on, the father, con-

fidered merely as the father, muft be paffed

over as not inheritable; on the other hand

he is-to be allowed the right of a coufin

. -and collateral kinfman, when he can claim
in that right. Thus he is to be confidered
in a double point.of view, firft, as a father
fecondly, asa coufin, Suppofe then two
coufins to intermarry, and that there is
iffue of that marriage, a fon, who purchafes
lands and dies. In enquiring for the heir
to the fon, it is a decifive objection agdinft
@ claim of the father, that he is the fatherg

3
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as often as the queftion is, whether he fhall
be preferred to the uncle or great uncle of
the fon, on the part of his father. But let
the paternal line fail, and then recourfe
muft be had to the maternal line. In that
line the father may fucceed as a coufin to
his fon, thus,

A. a baftard has two fons, B.and C.; B.
.has afon D.,C. has a daughter E., thefetwo

children intermarry and have iffue F. who
purchafes lands, and dies without iffue. In
this cafe D. the father, B. the grandfather,
and A.the great grandfather as the paternal
anceftors of F. in the dire¢t defcending line,
are to be excluded from the fucceflion. C.
therefore, if living, as the paternal great un-
cle,or E. his daughter, as the paternal coufin
in right of her reprefentation of C.and not-
withftanding fhe is the mother of F. may
{fucceed tohis eftate. But fuppofing C. amd E,
to be dead without iffue, then B. as the
brother of C. and, if B. is dead, then D,
his fon may fuccecd; the former as brother,
the latter as nephew to C.; in other words,
as the confin and maternal heir of F. the fon,

Jn this cafe, F.is fuppofed to have been .

the

PPN
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the purchafer, and ' the obfervations fhew

that both his father and mother, as his

coufins, are in the line of fucceffion to him,

and capable of being his heirs in the col-
lateral line of their relationthip. From the
circumftance that the fon is the purchafer,
arifes the corclufion that the mother ftands
preferable in the line of fucceffion to the
father. The fame would be the cafe if
the lands had been purchafed by D. the

father, B. the grandfather, or 4. the great
grandfather of F. in the paternal line. On -

~ the other hand, fuppofe E. the mother, or
C. her father as the maternal grandfathér
of F. to have been the purchafer, then B.
the paternal grandfather, and in right of

him, D. the father of F. would be prefer~

red to C. and E.

The fituation of thefe perfons rmay be
reprefented by a circle, in this form,

G Paternal
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‘ . Paternal Line.

Son -of A. allo the father of D.
aud the grandfather, and alfo the
maternal great uncle of F.

~

The father, and alfo fecond confin
of F. baing the firft coufin of E.the
mother of Fe

{
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" The iffue of 4.
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Maternal Line:

Son of A.. alfo the father of E.
and the granglfather, and alfo the -
paternal great Gncle of F.-

The mother, and.allo the fecond
coufin of F beingthe firR coufin-of
D, the father of F..
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To find the paternal heir of F. the pur-
chafer, the circle-muft be fearched from
* the left to the right, beginning with D. the
father, and ending with E. the mother, as
coufin to her fon. ‘Byfuppofing C. and E.
to be dead without iffue, there will be a
failure of the heirs of F. on the part of
his father, though his father, or his pater-

‘nal grandfather is living. Recourfe muft

therefore be had to the maternal line. Ta
find the heir in this line, the reverfe of the
circle muft be taken, and then B. if living,
is the firft inheritable perfon as the hrother
of C. and if B.is dead, then D. the father
of F. as his fecond coufin, will in right of
his reprefentation of B. be the immediate
heir of F. )

‘The difficulty, if any, in underftanding
thefe pofitions, will be removed by con-
* fidering that the father will fucceed to the
fon as his heir in the maternal line. The
like .obfervation applies ta the mather when
the is inheritable, for the takes as heir
jn the paternal ling. ‘

Gg -
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Dn the Language of Powers.

I N his valuable and cxcellent annotationg
on Littleton and on Lord Coke's Commen-
tary, Mr. Butler, with the accuracy and
judgment which fo eminently chara&cnfe
his labours, has made. the folloqu obfer-
yatx_on on tht_: lapguage of powers. '

« As'the eftates created by powers, and

« cﬁates created by conveyances, are, after
¢ their creation, the fame, the terms ex- -
« prefling the opération of appointments
“and conveyances, are very often, both
¢ in the deeds creating the powers, and the
“ deeds by which they are exercifed, con-
« founded. Somethmg of this may be
% obferved in the beft drawn marriage fet- -
¢ tlements. Thus, in the power of leaﬁng,
¢ the party is authorifed to grant, leafe, or
. demxfe, when in faét he can neither grant
« leafe, nor demife for a longer term than
“ his own hfe, the power bhcrefore does
$ not
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* not authorize hism to grant; &c. theland,
¢ but to appoint the ufe of the fand, for the
“ number of years or lives in quéftion.
« The expteflion therefore fhould be, 7o
¢ limit dr appoint by way of kafe or de-
“ mife. So m the power of felling and
“ exchanging, it 1s often faid, that it fhall
¢ be lawful for the truftees to grant, bar-
¢ gain, fell, releafe, and confirm the lands;
% but, in the fri¢t fenfe of thofe words, it
% s impoffible for the truftees to grant,
% bBargain, fell, releafe, of confirm ; for the
* truftees have no actual eftaré, except
“ their eftate for preferving contingent re<
“ mainders, and therefore cannot convey
“ the lands for a larger term. The power
« therefore, operating as an appointmient
% of the whole fee, the expreffion here,

“ as in the former cafe, thould be /imit and

“ appoini.

Than thefe obfervations nothing can be
more corret, and it is almoft impoffible to
exprefs the points, either with more per«
fpicuity, or in language more clearly mark-
ing the diftin&ion to be eftablithed and
elucidated. The extenfive knowledge,

G 3 and .
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and the early and continued purfuits of Mr.
Butler in the conveyancing line, afforded
him the beft information on the fubject,

- and the moft folid ground for his remarks,
. and if a different opinion had not been ex-

prefled, it would have. appeared to me -
impoflible, that a doubt could be entertained
on the fubject.

An appointment, as applicable to real-
eftate, is a mode of affurance which owes
its effe¢t to the doétrine of ufes. It is ufed
for the purpofe of limiting ufes under a
power to be exercifed through the medium
of a feifin, or legal eftate’ in fome other
perfon. Thefe powers are generally given
by a conveyance taking effet by the rules
of the common law ; but the deed exer-
cifing the power, is not a common law
conveyance. The perfon who exercifes

- the power, does not gramt or releafe the

land. He merely direéts the ufes to arife
under a grant or releafe. The land is not
conveyed by him. It paffes from the for-
mer owner, through the medium of the
feifin of the perfons who are the feoffees,
grantees, or releafecs toufes ; and therefore

this
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this exercife of fhe power is a direltion pf
the ufe, and properly called an appointment ;

a term fo appropriated to the mode in
which the inftrument operates, and to the
defcription of the aét by which the power’

is exercifed, that it uniformly feceives that

appellation by all perfons, who fpeak with

accuracy, and a full knowledge of its effect,

. and the manner in which that effeét is ob- -
- tained. It is true, the power may be exer-.

cifed by any form of words, declaratory of
an intention, that the power fhall be exer-

cifed. It is equally true that powers dre:

frequently penned in terms which feem to

authorize the owners of the power to /eafe,.
" 29 releafe, to grant, or to convey, and no
one ever denied that the law did not ac-

cept the intention and give it effeét:  How-.

~ ever thefe words do. not, nor are they in-
tended to operate by way of leafe, grant,
releafe, or conveyance. The parties ufe

thefe words with -an intention; that the
power fhall confer the right of making an
appointment, correfponding in effet with

a leafe, a grant; a releafe, or other proper

eonveyance : and this intention is fupported
by the conftrution which the law affixes
G4 to
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to the words. But docs the inftrument by-
which the power is exercifed, operate as a
leafe, a feoffment, a grant or a releafe; or
does it operate as an appointment of an
ufe in the nature of a leafe, a feoffment, a
grant, or releafe? This is the mode of
putting the queftion, and bringing the point
fairly to iffue ; for if it is admitted, as cer-
tainly #t muft be by alt who attentively
confider the fubje&, that, properly fpeaking,
the inftrument operates as a limitation or
appointment of the ufe, and not as a leafe,
a feoffment, a grant, or releafe; and that
when the words of the power authorize a
leafe, a grant, &c. the law denies their
operation in that particular mode, and de-
clares that the inftrument, exercifing the
power is not a leafe, a grant, &c. but isan
appointment by way of leafe, of grant, &c.
it follows, that a power prefcribing the
identical mode of operation, which, alone,
18 confonant with the conclufion of law, is
the proper and accurate form. And to
point to the diftin¢tion on the mode
in which the power takes effeét, and
by which the inftrument exercifing the

fame,
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* fame, operates on the legal ownerthip, is
to render an eflential fervice to thofe who -

are defirous of forming clear and diftinét
notions, on the fubjects in which they are
engaged, .and with which it is both their
duty and their intereft to be acquainted.

That an inftrument by which a power is
excercifed is properly called an appoint-
ment, is clear,, from the denomination
given to the fame in all precedents. Every
book of forms in conveyancing, of any au-
thority among the profeffion, claffes thefe
inftruments under the denomination of
appeintmients ; and every gentleman of
practical knowledge defcribes thefe inftru-
ments by that appellation, as the only
term, by which the mode of their operation

‘and their effe®, is to be diftinguifhed.

This alone would abundantly prove that
thefe inftruments are properly called ap-
pointments ; that they are denominated

from their operation ; and that they have -

this denomination becaufe they do not ope-
fate as a leafe, a grant, &c. and it alfo gives
fome weight in the fame fcale, that, by fkil-

" ful conveyancers, the words limit and ap-

point,

8
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point, or one of them, are always ufed for
the purpofe of exercifing thefe powersy
notwithftanding the language of the in-
ftrument authorifes the owner of the

- power to leafe, grant, releafe, &c. Their.
practice evinces their opinion, that the.
words limit and appoint exprefs more ac-

curately than the language of the deed, the

mode in which the power is to be exercifed,

and the means by which it is to be rendered
available, operative, and effectual. But
the diftin® nature of appointments by
way or in the nature of a leafe, a grant,
&c. is beft proved by a recurrence to
the legal effeét of thofe inftruments, and
the form in which they are to be placed
on a record ftating their operation. Upon
the maxim of law, that every deed muft
be pleaded according to its legal effeét, itis
impoflible to fay, that an inftrument exer-
cifinga power, can, ftri¢tly fpeaking, andin-
dependant of its connexion with the power,
be pleaded as a leafe, a grant, a feoffment,
or areleafe. A plea to the effet of the
deed, or inftrument, fo pleaded, would be
an anfwer to the allegation. * The inftru-
ment, exercifing the power of appoint<

" ment,
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ment, ought to be pleaded in a more fpecial
manner. The perfon relying on that in-
ftrument could not fafely go to iffue upon
the fa&, that the perfon exercifing the

power, leafed or granted the lands, or-

made a feoffment to him of the fame;
nor could he go to iffue upon the fatt that
this inftrument was the leafe, the releafe,
the grant, .or feoffment of the perfon from
whofe eftate or feifin, or under whofe
conveyance, the ufe arofe. He ought to fet
forth the legal conveyance, and the ufes,
and then plead the appointment; and that

~ by virtue of the appointment, and of the

ftatute made for transferring ufes into pof-
feffion, &c. he became feifed or poffefled.
It will be obvious that, though a power is
given to grant, toleafe, &c. yet the exercife

of the power is an appointment; a limita-

tion of a ufe; and not a leafe, a grant,

or conveyance of the land. This diftinc-:

tion was taken in Mo. 611. It may be col-
le€ted from other cafes, and has never been

over-ruled or queftioned. Can it then be

ferioufly contended that powers contained
in conveyances to ufes, ought not to au-
thorife the perfons who have an intereft or

' ownerfhip
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ownerfhip under thefe powers, to limit and
appoint, inftead of giving them power to
leafe, grant, releafe, &c.! Can any doubt
be entertained that a power to limit and
appoint, is equally as effe€tual as a power
to leafe, to grant, or releafe, and lefs in-
formal? Ifequally effeftual and lefs infor-
mal, is it right te centinue the error even
of expreflion; an error which neceflarily
leads to a confufion of ideas, and will per-
plex at leaft, if not miflead, the ftudent.
The adage of Nomina fi perdas; certe
diffinclio rerum perditur, is applicable to

.- this purpofe.
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ANALYTICAL DIGEST.

‘ﬁqﬂm.

THE fee when in abeyance under the limitations
of a will, defcends 1p the heir till it can veft in
the deviiee. - - Page 60

And, when in abeyance, under a declaration of ufes
it refults to the owner, till it can vcft in the -

ceftui que ufe. - - . ibid.

Abfolute.

An eftate by difcontinuance is abfolute in extent,
though defeafible in title. - - 3

Hbfiraéd
Form of crofs remainders, between 2 - 9
between 3 - 10
Petween 4 - 15

Acclerations
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Jccel:ratmt

There is an_acceleration of ei’catcs and of charges
by merger. - - - Page 32. 42. 46.

Aftion,

The difcontinuance of tenant in tail cannot be .de'-
feated by the iffue’in tail w1thout a&tion. 29

Remitter fopplies’its ‘place, - - 44
Alienation.
"The right of an heir to take by defcent, is always
fubjeét to the alienatiop of his anceftor. =~ 6
Of the power and means of alienation by tenant in
tail under crofs remainders.. - 18. 20
Pra&ical obfervations on this fubje& ibid.
Of the power of alienation over contingent and exe
cutory eftates. - - . §§
Effe&t of alienation by tenant. mtaxl by '
Fine, .
Fine with -proclamauons,
Recovery,
Feoffment,
Releafe, - - , 26 apd Seq. Pag.
Grant,
Bargain and Sale, -
Confirmation,
Warranty ]
All vefted eftates admit of alienation. - g5 61.
Executory and contingent eftates are not transferrable
t law b . -
.at law by deed , - ss
) J{t?tﬂar.
" On the fucceflion by pq;cnts to children. 8

The
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The paternal anceftors fucceed to their children as
maternal heirs, and the maternal anceftors as

paternal heirs. - - - Page 79. 83.
The anceftor may defeat the defcent o his heir by
alienation. - - - 6
¢ .
X ~ Appointment.
On the language of powers. - - 84

~ Appointments owe their effect to the doftrine of ufes.

86

The deed exercifing the power is not a common law

conveyance. - - . - 86

* The exerciic of 4 power, by whatfoever words the

puwer is given is, in effe&, an appointment. 89

Jt may be excrcifed by any form of {Ris. 88

Mr. Butler’s obfervations on the language of powers

ftated ; his reafoning adopted and enforced. 84

Afped.
/The nature of contingencies with a double afpe&t,
explained and elucidated. - 76
Afignse-
The affignee of an heir is not bound by bond debts
of the anccﬁor. . - 36
Affignment,

Executory eflates are affignable in equity.  s§
An intereffe termini is aflignable.

Bargain and Sale.
A bargain and fale when madc by tenant in tail,
" paffes a determlnable fee.’ . « , 28
It does not bar the iflue, . . 29

Bg/iard.
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Bqﬂa"do

On the fueceflion by the children and grand.children
of a baftard, when the two grand-children being
the fon and deughter of two fons of the baftard, -
marry and have iflue, - Page 80

Bond Debts.

Bond debts are no fpecific lien on a purchafer. 36
A tenant in tail may become chargeable with the
bond debts of his anceftor, by fuffering his eftate
tail to merge in the reverfion or remainder de-
fcending to him from his anceftor who was the

obligor. - - - 38
To prevent his liability he fhould fuffer a recovery.
. ibid

Butler Charles, Efg.

His obfervations on the language of powers quoted,
and his reafoning enferced and applied to prac-

dcc: - - » 84
Certainty.
. Of the certainty by which eftates are diftinguithed
nse o i
Vefted, .
Contingent, ‘ 59
Executed, 6o
Executory, . 61
Charges.

_Charges on a remainder, reverfion, &c. are barred

by the recovery of temant in tail, if duly fuf-
fered, . - - .38
' ’ ) Thc’
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They are accelerated by the merger of the time of .
an eftate tail in the reverfion. - Page 38

" Bond debts, are no lien againft a purc_lliafcr." 36

Chllateral Limitations.

‘When collateral limitations are annexed to the eftate
of tenant in tail, they may be barred by his reco-
very. - - - 27

Thc alienation of tenant in tail by a recovery can--
not be reftrained by a collateral limitation. i,

- * Collateral Things.
Collateral things may be extinguifhed. s 42

Common Recoveries.

Tenant in tail, with crofs remainders, thould fuffer a
recovery of the thare of which he is tenant in
tail in pofieffion. - - 23

A recovery by tenant in tail, bars all reverfionsand
remainders depending on his eftate, and all
charges to arife on the détermination thereof. 27 -

It alfo bars all conditions and collateral limitations

annexed to the {fame eftate. L - ib.
Common recoveries enlarge eﬁates tail into fee-
fimple. - - - ib.
In their operation they are more¢ extenfive than a
 fine. - : - 31. 34
Inftapces in which a recovery is abfolutely neceflary
tp compleie the title. - - 31

Inftances in which a recovery is entitled to prefer- °
. ence, though a fine would anfwer the purpofe.

31. 33- 35
Common recoveries do not enable tcnam:s in tall
~ to derogate from their ownaés. 27
.- H They
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They take ;way the privilege of the Ratute de donis
in favor of the ifflue, remainder-men, and rever-

fioher. ' - - Page 29. 31
They are a mode of affurance by which tenant in
tail may alien in fee fimple. - 27

They are the only affurance by which tenant in tail
cah aquire a fee-fimple, merely under the owner-
“fhip of his eftate tail. - 34
When fuffered by the iffue after the death of the
*, anceftor, though barred by his fine, the remain-

der, reverfion, &c. will be barred. - . 3
Common.
The right of common may be extinguifhed. 42

Common, Tenants in.
Under a tenancy in common in tail, with reverfion

_in fee, each perfon, without fome particular
reafon will have the eftate tail and the rever-

fion in the fame fhare. - 20
) Conditions.
Conditions when annexed to the eftate of tenant in
tail, may be barred by his recovery. 29
The alienation of tenant in tail by arecovery cannot
be reftinined by a condition. - ib.
‘ . Confirmation. ’
A confirmation when made by tenant in tailj9jafles
a determinable fee. - © 28
It does not bar the iffue. . - 29
‘ C'antingmt Eftates.
Defined. ) . - b 57

The
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Hhe nature of thefe eftates. = " Page 61
*‘The circumftances on account of which eftates die -
contingent, are, - -
1. Uncertainty of event. 52. 57. 62
2. Non-exiftence of perfon. 52 62
3. Uncertainty of perfon. b,

4. The poffibility that the pamcular
eftate may determine before the re:

mainder can veft. - b,
5. The poffibility that a fee previoufly li-
mitéd may veft: - 64

Execatory eftates, as executory devifes, future and
fpringing ufes aie contingent, when they are to -
arife on an event which will not certainly hap~

pen‘ a : &7 53
Nature of thé event which nidkes an eftate contin-
gent. - - . 59- 63
It muft refer to the vefting of the eftate and not the
certainty of having the pofleffion. - 59
When the eftate vefts it ceafes to be contingent. ib:.
Diftin&ion between, " - -
" Contingent eftates,
- -Vefted eftates, . 49
- Executory eftates,
Contingent cﬁates gwc interefts, which are;
Defcendible; 3
N Devifable,

: Affignable in Equity,
' May be bound by ef- { 54 55

toppell,
-Be releafed.
Interefts uﬂder contingent eftates arc not transfer-
rable at law. . - . - . 54

Ha2 ‘Contingencies
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INDEX.
Contingencies with a double Afpet.
Nature, of tliefe contingencies. - . Page6y
The reafon of their denomination. - 68

Examples of eftates with thefe contirigencies. 69
The pratice of limiting terms for years, ‘and per-
fonal property, in words proper for the ftri&t
fettlement of real property without any, qualifi-
cation is obje&ionable. - 74

" C onwyanc:

Dxﬂ'erence between an aﬁ'urance by tenant in tail

operatmg by conveyance and by difcontinuanee

~ ofhis cftate. B - - 28
A leafe, releafe, &c. by tenant in tail are mere modes
of conveyance. - - b

- Coparieners.

The ight to the pofleffion under crofs remainders
compared to the order of fucceflion among copar-

ceners. C - S - 3
Lovenant.

A covenant to ftand feifed, by tenant in tail pafles a
.. determinable fee. ‘- - 28
It does not bar the iffue. - . 29
Crofs Remainders.

Of remainders which receive this denomination. 1. 2

‘They may be raifed,
1. By :deeds at the common law. z
2. Limitations of an ufe. 1,
3. Limitations by will. - ib.
In deeds, crofs remainders canmot anfe without ex-
" prefs limitation. - - g - ib.
In




INDE X.
n mlls, crofs remainders may arife by implication.

Page 2

k is not neceﬂ'ary ‘that the firft eftate of the parties:
fthould be a remainder. : - 1b.
Definition of crofs remainders as between two per-
fons. - ’ - 3
Between three or more perfons. - ib.
Refemblance of crofs remainders to, and their differ-
ence/from, the eftate of coparceners. - 4

Under crofs remainders between two perfons, each .
perfon- has an eftate in the part of the other,
and there are two eftates in each part. ib.

Nature of crofs remainders between three perfons. ié.

The eftate taken by each perfon, under the firft crofs
remainder will be fubdivided in the next line of

remainders, between the other parties. 1b.
Qbfervations on crofs remainders bctween more than
three perfons. - - - 5

Every remainder in each fhare, excludes the perfon
who has an eftate in that thare under any former

limitation of the fame fhare. - 1b.
Of the fubdivifion of fhares under crofs remainders.
: ' 2b.

The right of poffeflion under crofs remainders is
analogous to the order of fucceflion by coparces

ners to each other. - . b,
-Difference between the two rights. - ib.
A title to commence by defcent is a mere expe&-
ancy. - - 1b.
Undqr crofs remainders, each perfon has an eftate,
in every part of the land. - 6

" The right to the whole is by different degrees of
pofieffion, and a different eftate in each part. 1b.
Crofs limitations of remainders operate by diftribu~

Hs ting
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ting the fhares among the takers,and dividing the

. fhare among the others. - - Page 6
Under each remainder in each part, thereis a re+
. du&ion of the fhares in that part. - 7

Crofs remainders as between four perfons, do as ta
each part, become in the firft line of remainders,
as remainders between three perfons, and fo on.

. . ib,
A fimilar redution takes place, when more than five
perfons take crofs remainders. - 1by
Reafon of the redu&ion of thares. - 2b.
An abitra& reprefenting the fituation of two tenants
with crofs remainders between them., - 9

Between three perfons fimply in the firft degree. ib.
Obfervations on crofs remainders fuperaddéd on each

thare. - - . 10
Effe& of thefe additional remainders. . - . 11
The number of original fhares correfpond with the’

number of perfons who take originally. 12

‘There is a diftribution of the _other fhares, and a
fubdivifion of them, and the aliquot parts are
mpltiplied. - - - ik,

, The intirety may become the property of one perfon

under thef¢ remainders, and he will take the in-

tirety by different aliquot parts. - - 13
Obfervations on the tables ,of crofs remainders be-
tween two, thrse, and four perfons. - ib.

.Each perfon has an eftate in every part of the land
‘ and takes the whole by different: proportlons and
for different eftates, - - 16

Crofs remainders arc moft accurately defcribed by-
.. lines, or degrees of poffeffion. . 17
i The aliquot parts of each perfon, in each ling are
cqqal to his original fhare . ib.

The
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The aliquot ‘parts in each line, vary according to
the number of perfons who take fhares in the
intirety. - - Page 13-

In the laft line of crofs remainders, the limitation, as
to each part, is as a limitation betwcen two per-

fons. - ib.
The laft line only changes the parts bctwcen thefe -
- two perfons - C - - b,

Under crofs remainders each perfon has an eftate
with different degrees of right to the poffiffion,
throughout every part of the lands. - 18

In each part he has an eftate, elthcr in poflefion or
remainder. - - - b

Each 'remainder will be more 1mmed)ate or more re-
mote according to the line in which the eftate

. ftands. - - - it
No perfon has two eftates in any one part of the
~ land. - - 19

The fine or conveyance of one perfon of the in-
tirety, will extend to his eftate in each part. 2.
Tenant in tail with crofs remainders cannot, with-
out a recovery, make a good title to the eftate of
which he is feifed in poffeffion. - ib.
A fine, feoffment, or conveyance by tenant in tail
with crofs remainders will pafs a determinahle
fee. - - - ib.
To exclude the crofs remainder, tcpant in tail in
poﬂ'cﬂion muft foffer a recovery. - b,
T;nants in tail under crofs remainders have feveral
eﬁatqs in different parts. *, - 20

- Tenants in tail with the' reverfion in fee, have two

eftates in the fame part. - 1b.
4 fine by all of feveral perfons- tenams in tail with
. Hg4 crofs
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" crofs remainders, will pafs all the crofs remain-
ders. - - - Page 21
The fine of all of feveral tenants, in tail with crofs
remainders, provided they have the reverfion in
fee without any intervening cﬁate, will complete
the title, - - - .ib.
A fine by each of feveral tenants in tail, with crofs
remamders, and the immediate reverfion in fee .
will if levied to the fame perfon, complete the

title. - - - 22
Otherwife, if each perfon levies a fine to a diftinét
perfon, - - - ib,

If each of feveral tenants in tail with crofs remain-
~ derslevies a fine, or fuffers a recovery of the fhare
in which he has an eftate tail in paflfeflion, he
does not exclude hlmfelf or hls iffue, from the
other thares. - - ib,
A recovery by two or three tenants intail w1th crofs,
remainders, and a fine by the other, leaves the title
incomplete as to the fhare of the perfon who,
levies the fine. - - 2 3
If one of feveral tenants in tail, with crofs rcmamde IS,
means to convey all his eftate in the lands, he
thould levy a fine of all the parts, and fuffer a re-
covery of the thare of which he i is tcnaut in tail
- in pofleflion. - - 23
The ownerfhip under his fine, may be defeated
by the recovery of the other tenant in tail. 24

Ptﬁaﬁ'ble. ,

Difference between a défcgﬁble fee, and a determj-
nable fee. - - 30

’ Ngtu't_e of a ﬁgfegﬁble cﬂat,c, - 30, 3§

, A feg
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A fee may' be ﬁmﬁle and abfolute in its extent though

defeafible in title. - - Page o
Remitter puts an end to a defeafible eftate. 45
Definitions,
Of crofs remainders generally. - I
Of crofs remainders between, 2 perfons. 2
3 perfons. 3
) 4 perfons. 6
Of Contingent eftates.-
Vefted eftates. { :
Eftates executed, 4
Eftates executory, . '

Determinable.
A grant, releafe, &c. by a tenant in tail, or a feoff- l
ment, or fine not creating a difcontinuance, paffes -
a determinable fee. - - 29
The determination of an eftate depends on the time
of its continuance. - 30
The defeafibility of an eftate depends on the title,
or fome collateral quality, of the eftate. ib,

Defeent.

As far as relates to the poﬁ'cﬂion, and the propor-
tions, there is an analogy between the title un-
- der crofs remainders, and the right of fucceflion

among coparceners, - - 5
Difference between them. - - ib.:
A right to be heir on the death of an anceftor, is a

mere expe&ancy. . - - ib,
Black flyne’s obfervations denying the right of fuccef-

' fion
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. fionby a fath_er to his child, confidered and ex-
amined. - - - Page 8

- A parent though he cannot fucceed as parent, may

fucceed as covfin to his child. - %9
Paternal anceftors, taking by defcent from their

"child, fucceed as maternal heirs, and vice verfa

" as to the maternal anceftors. ¢ - 8o. 83
A table thewing the mode and order of fucceffion by
the anceftor to a child. - . 82
An explanation of the table. =~ = - 83
Interefis under contingent and cxecutory fecs ate
defcendible. - - - -

“The fee when in cxpe&ancy under the limitations

of a.will, defcends to the heir till it can veft in
the devifees. - - 6o
And when in expe&ancy under a declaration of ufes
it refults to the former owner, till it can veft in
the ceffui que ufe. . - N 6o
When tenant in tail has the reverfion in fee by de-

feent he thould always fuffer a common recovery,

33

) Dcwfe and Devifeable.
Contingent and exccutory eftates of inheritance are
devifeable. - S - 6

All eftates which are defcendible are devifeable. i3, -
- Executory devifes may give an eftate neither vefted

or contingent. - - 50
Executory devifes whether contingent or not, retain
" the name of exeCutory devifes. . 51
Difcontinuance.

On the difcontinuance of an eftate tail, a tortious

-- fee, depending on a new title, is acquired. . 28
e : A fine

o
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A fine or feoffment, creating a difcontinuance, pafles
. a fee-fimple, gbfolute in extent, defgafible in

, title. - - - Page 28
A grant, releafe, &c. do not, of themfelves, create a
difcontinuance. - - ib.
An eftate difcontinued cannot be reftored without-
‘a&tion or remitter. - - 22
Entry.

To determine the eftate of thofe who take a fee by
the grant, &c. of tenant in tail, the entry of the

.. iffue is fufficient.* - - 29
It is not fufficient, but there muft be an a&ion, when
. there is a difcontinuance. - 39

" "When an entry is lawful, remitter to a title of entry
fupplies its place. - - 43144
o Eqm{y
Equity will fupport a contra& refpe&ing an eftate in
contjngency and eftates cxecutory. . (11
Eﬁqm
Qf cftates under crofs remainders between
2 perfons. - - . 3
3 perfons. - - #b.
) "4 perfons. - - y
Of eftates tail and the operation of fines, feoffments
&c. by tenants in tail. - - 26
*Extent of the cfates which pafs by thefe different
modes of conveyance. - - ib.
Of contingent eftates,
Vefted eftates,
Executed eftates, } 4
Exccutary eftates, -
1 Of eftates depending on-a contmgoncy witha doublc
afpet, - - - 76
’ Of



NDEX

Of tbé difcontinuance of eftates.” - - Page 28
Effe& of merger on eftatés. - . = 4

Efioppel.

Executory and contingefit eftates may be bound by
eftoppel. - - - - 58

Exccuted.

All vefted eftates, and thofe only, are executed. 49
And all executed eftates are vefted. - 56
All executed cftates confer a power of alienation.

5t
Vefted eﬁates may be executory as to the poﬂéﬂion

" Executory.

Executory éftates are not vefted in intereft.  so. 56
They are not neceffarily contingent. 50. 52. 58
They may give a fixed intereft. - 52, 53
Diftinguithed from vefted eftates, - 52. 56
And when not contingent, from contingent eftates

and examples, - - 53 56
Executory ¢ftates, not -being contingent,’ are claffed

by Mr. Fearne 4mong vefted eftates. - 47

Reafons for entertdining 3 different opinion. 52
All contingent eftates are executory. - 50
Executory eftates are not alienable at common law.
. are defcendible, ) 5
- devifable, .
affignable in equity, , © 85
may be releafed,

bound by eftoppel,
May give a certain fixed, though not a prefent right
-of.epjoyment, - - 53

- - - A yefted




INDEX

A vefted eftate may be gxgcutory as to the poffeffion,
. . L . ,Paga 50

That an cxecutory devife may be contmgcnt, the li-
mitation of the eftate muft be referred f0.a cop-

tingent event. . - - R 4 |

Or be limited to an.uncertain pcrfon hid.
An executory eftate neceflarily confers.a nght of
future enjoyment. - - 52

' Expeftancy.

The right to be heir on the death of an anceftor is 2
mere expefancy. © @ - - - I3
‘On the expe&ancy of crofs remamdcrs on each other.
‘ h 4

“The fee when in expe&ancy under the limitations
in a will defcends to the henr, and when in ex-

pe&ancy under a limitation of ufes, rcfults to the
owner till it can veﬁ , ',‘ C - 6o

‘ Extmgu ﬁmt.

It applies to collateral things. - - 42
That the eftate is gone is the confquence of the ex-
tinguifhment-of the thing. e ibid.
Extinguifhment contrafted with merger and rémit-
ter. - - - bid,

- Fearne, Charles Efg.

His djvifion of eftates into vefted and contingent, as
embracing all the variety of eftates, ftated and ob.

ferved on. .. - - - 47
Reafons for clafling eftates into executed and execu-
tory, as well as vefted and contingent. . 49

The



INDEX
) Fees.

“The eftates taken under the difcontinuance of tenant
in tail, are fee-fimple defeafible. Page 30

. "The eftates taken under the conveyance of tenant i
tail by grant, &c. are determinable fees. 29
Of the affurances to be adopted under different cir-
cumﬁanccs to turn the eftate tall into a fee-ﬁmplc.

4t and Seq. Pa;

Fee-fimple.

The confequencc of merger of the time of an eftate-

tail in the fee-fimple, is to accelerate the rever
fion and the charges upon the famé. 40

A fee-fimple acquired by the recovery of a tenant in
tail will be defcendible from the donee of the eftate
tail as the purchafing anceftor. - ibid.
That the recovery may pafs a fee-fimple, the donor
* of the eftate tail muft have had a fee-fimple. 41
The fee-fimple acquired by the common recovery of
tenant in tail, is, in fa& and in title, the fee-fim-
ple of the dorfor of the eftate tail. - 40
THe more remote of two alternate fees, will, without
fpecial words to veft the fame, be a contingent fee.

. 64

An eftate may be a fce-ﬁmplc, though defeaﬁble in

tldc. S L - ! 30
Feoffment.

“The feoffment of a temant in tail wheh it createsa
difcontinuance gives a defeafible title to the fee-

fimple. . - - - " 28
When it conveys the time of the eftate tail, it paffes
a determinable fee. - - ibids

Fim. .

.
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© Fine.

Tenant in tail with crofs remainders, thould fuffer
a recovery of the lahds of which he is tenant in
tail in poﬂ'eﬂion, and levy a fine of the refidue.

Page 23

A fine to bar the'iffue in t.all muft be with proclama-
tions. - : - 20.48

A fine will not bar the eftate of thofe in remainder
or reverfion except by nonclaim. 32. 34
The fine of tenant in tail, when it operates-as a con-
veyance, paflfes a determinable fee. 30. 34
When it operates as a difcontinfiance it pafies a fee~
fimple. - - - - 36

Convenience of levying a fine in vacation, and with
~ expedition, and its. operation to bar titles by non-
‘claim,- are advantages peculxar to this mode of

affurance. .- - - . 32
Inftances in which a ﬁne wuh proclamatxons, is the
proper affurance by tenant in tail. = 32, 33. 39

A fine will not bar any eftate intérpofed between the
tail and the reverfion or remainder of the fame
perfon. - - - - 31. 38

* Circumftances under whichi a recovery is entitled to

preference, though a fine would on the apparent

ftate of the title be equally effeétyal. 33-.38

s Frechold.

That the recovery of tenant in tail in remainder may
be a bar, he muft have the concurrence of the
tenant of the freehold. - 24. 34

. * Future Ufes.

.Future ufes neceflarily give executory eftatese 54
‘ : " Are



"INDEX.
Are defcendible,
devifable, )
affignable in equity, Page §3.
may be releafed, =
may be bound by eftoppel.
Grant.
YThe griint of “tenant int tail paffes a determinable fee;
avoidable by the iffue. - - - 28
| . Heirs. 4
Crofs remainders compared to the fuceeflion by co-
parceners among themfelves. - 4
Difference between them. - - 5
The right to fucceed as heir on the death of an an-
ceftor is a m 're expe€tancy. - - ibid.

A limitation to the heirs as purchafers in the life-
time of their anceftor, pafles a contingent eftate.

64
Maxim, nemo eft hares viventis.

Infant.

An infant can do no a& to ptejudice himfelf fo as to

prevent a remitter. - - 43
Intail.

Of the different effe&s of a fine, recovery, &c. by 4

tenant in tail. - - 26

Tntereffe termini.

An jinterefle termini gives an executory eftate. 50

“This intereft is "affignable at law. -
Thefe interefts are not neceflarily contingent. st
They arife by contra& for the poflefion. - bid.
“They are of a chattel quality. - - 32
Intermedsate.

S



INDEX:
Tntermediate.

An eftate between an eftate tail and a reverfion .
" or remainder in the fame perfon are not barred
by his fine, - - . Page 3t
To exclude an eftate interpofed between an eftate
tail, and a remainder or reverfion in fee in the
- fame perfon, a common recovery is neceffary.

31,32, 33 38
Ifue. N

Fines with proclamations and the learning on com<
mon recoveries have put the iffue in tail in the

power of their anceftor. - . 2b.33
The iffue in tail are not barred, unlefs there iseither °

1. A fine with proclamations. 29

‘ 2. A common recovery. - sb.

5 A warranty; and then in fome fpecial

) . cafes only. , - 2be

The iflue in tail, not being baried, may defeat the

alienation of their anceftor. - - b

1. When there is no difcontinuance by entry. ib.

2. When there is a difcontinuance by a&ion. ib.

A common Recovery by the iffue fuffered after the
death of the anceftor, will bar, the remainders and
reverfion expetant on the eftate tail, thoilgh the
iflue. were barred by a fine levied by their ane
ceftor. - - - 3

" Fudgment.
That a judgment by the anceftor may not bind te-
nant in tail mrefpeé’t of a fee defcended to him
he thould fuﬂ"er a recovery, - - 36

L By



INDEX.

By the merger of the time of an eftate tail in the re-"

verfion or remainder in fee, all judgments of the
- reverfioner or remainder-men become a&ual in-
cumbrances on the owner of the eftate tail.

Page 36. 38

' " Leafe.
The inftrument exercifing a power to leafe, is an ap-
pointment by way of leafc. - 84

" The power fhould authorize the party to limit

or appoint by way of demife or leafe, &c. 5.

Leafe and Releafe.
A leafe and releafe by tenant in tail, merely convey
the time of his eftate tail. - - 28

Leafehsld Efiates.

It is an error in pradtice to fettle them in words pro-
per for a ftri&t fettlement of real eftates, without

any qualification. - - - 7%
Lien, ‘

A bond charges the heir only, and does notaffe@ a

purchafer from the heir (a). - 36

To avoid the perfonal licn of a bond, and the real
lien of a judgment, tenant in tail who has the
fee by defcent chargeable with bond dcbts and

judgments, fhould fuffer a recovery. ib.
Judgments are a lien on a purchafer. b,
Limitations.

Of limitations of crofs remainders,

(a} In alate cafe the Court of Chancery granted an injun&ion to re-
ftrain a purchafer from vaying his purckafe money to the &eir; upon a
fuggeltion that there was little, {f any other, fund for payment of debts.
Green v. Lowes, 3 Bre. Ch. Cuf. 207.

As
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As between two perfons, Page 3
three perfons. - 4 -
four perfons. - 7

more than four perfons. 5.
Of terms and perfonal property in the words proper
.for making a ftri®t fettlement of real property.

74

Merger.
Its effe&. - - - C 42
Contrafted with remitter. - - 42
extinguithment. - - b,

An eftate tail, difcharged of the privileges of the fta-
tute de donis, may merge in the reverfion or re-
mainder in fee. - - ‘21, 32. 38 -

Caution againft levying a fine of lands held in tail,
when the reverfion is incumbered, and by levy-
ing the fine, the time of the eftate tail will merge.

. 20, 21. 32. 38, 39

Merger puts an end to a {ubfifting eftate.. . 46

Notwithftanding the merger of an eftate, the thing

continues. - - - - T 42
Maxz'm.

Nemo eft heres viventis.
Every detd mui’c be pleaded accordmg to its eﬁ'c&
90
Nonclaim., ,
T he effef of a fine to create a bar by nonclaim, is,

ceteris paribus, a reafon for giving it a prefer-
ence. - - - - 32

‘The fine of a tenant in tail cannot operate as a bar
to the remainder-men or reverfioner except by
nonclaim. - = . . . - 33- 38

{2 To
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To bar the iffue in tail or to operate by nonclaim,
the fine muft be with proclamations, Page 29. 41

Parent. .
A parent may be heir to his child as his coufin.  48.

Perfinal Property.

Lumtatlons of perfonal property, &c. in the language
of ftri&k fettlements of real eftate, without any qua-
lification to carry over the property to the fecond
or other fon unlefs the eldeft, &c. attains twenty-

one, are improper. @ . - = 74
Pleadings.

- Every deed muft be pleaded according to its legal

effell. - - - - 90

An inftrument in the form of a leafe, &c. and which
is to operate under a power, is, in effe&t, an ap-
poiotment by way of leafe, &c.and muft be
pleaded accordmgly . - .

Pogers.

Although powers in a conveyance to ufes authorize
the party to leafe, &c. the inftrument exercifing
. the power is, in effe&, an appointment by way

of leafe, &c. - - 84
The words of the power ﬂmuld authorize the party
to limit or appoint by way of leafe, &c. 1b.
The owner of the power has no eftate. 85
' Praftice. :
Pradtical obfervations on aljenations by tenant in tail
" with crofs remainders. . - 18
By tenant in tail in general - 26

©n

L4
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On limitations of térms and perfonal property in thé
language of ftn& fettlements of real eftate. Pagz 74

. .Proclamayam

A fine to bar the iffue i in tail muﬁ be wnth proc]ama- |

tious. - - -, .29-41
And unlefs-a fine is proclalmed it will not operate a¥
a bar by nonclaﬂn - - 32 .
: Pnrc/zaf:r
A bond debt is no lien againft a purchafer. 36'

His enquiries mto the title under tenant in tail, .are
in fome cafes Ihortened by fuffcrmg a common
recovery.- - - - 37

When tenant jn tail with reverfion in fee by defcent,.
levies a ﬁne, the txtle to thc revcrﬁon as well as':

V “the eftate tail, muft be deduccd and confidered. 5.

]udgmcnts are liens on the cﬁate, and will affe&t the

purchafer. - .- - 36.
" Releaje.
A releafe by tenant in tail, in enlargement of an
eftate, pafles a dctcrmmable fee. - 28
.Contingent and executory eﬂ:atcs may be releafed.
‘ 55
Rent. ' 4
A rent may be extinguithed. R T
Remamders»

v Contmgcnt, See Contmgent Eftates, -

Crofs, - See Crofs Reimainders.-
A remainder .defined. C. ) .1

A ) ' " To.
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To bar remainders expc&tant on an efate tail, or
to bar an eftate between his own eftate tail and
- his reverfion, tenant in tail muft fuffer a common

recovery. - - QPage 3338

Remitter.

Thc effe® of a remitter is to put the title on the

mere right. - - - - 45

Tt concerns the title only. - T 43
Contrafted with meyger. - - ib.

—_— extmgulihm ent. - ik,

It fupplies the place of a lawful entry, when an entry

is lawful. - - - 44

It fupplies the place of an action when thie right is re.
mediable. - - b,

It is a reftitution of the ¢ffate to the right. 44 45

It puts an end to a defeafible eftate. - .45

keﬁ;lting Ufs.
The fee when limited in con,tingéncy will refult to

the former owner till it can veft, - 6o

’ Reverfion. .
When tenant in tail has the reverfion by defcent, he
" always ought to fuffer a recovery. 33- 3§

Alfo when the reverfion in fee is fubje& to incum-
bances, not affe@ing the eftate tail, tenantin tail
Yhould fuffer a common recovery, 33-35-37

. Right.
A right remediable may be ‘turned into eftate by re-
mitter. - - - 43
The effe@® of remitter, is to place the title on the
- footing of the mereright. - - 45
__— ' Seignory, -



INDEX

Seignory.
A feignory may be extinguithed. s  Pagega
4 " 8eifin.
Difcontinuance puts an end to the feifin under the
citate tail. - - - 28

The feifin under the old title, after the fame has
been difcontinued, or divefted, is revived by re-

mitter. - - - 45

Under executory and g:ontingent cftates, there isno

{eifin. - - 53- 57

Of vefted eftates there is always a feifin.... 55
Settlement.

To fettle long terms and perfonal property, by
words proper fer the firi¢t fettlement of real
eftates, without any ‘qualification to prevent the
‘property from vefting abfolutely in any tenant
in tail, unlefs, or until he attains 21 years, &c.
is improper. - - 74

Springing, Shifting and Future Ufes.
Springing, fhifting and future ufes neceffarily give

executory cftates. - - 56
Thefe eftates are defcendible,
. devifable,
affignable in equity, 55
may be releafed,

may be bound by éftoppel.

Succe fion.
The right to fucceed as heir, on the death of an
anceftor is a mere expe&ancy. - 3
' o Ther



INDEX.

“There is fome refemblance ‘betwoen the right of

poﬂ'eﬂion under crofs remainders and

the order.

of fucceflion by coparceners to each other. Page g
A parent may inherit to a child, as his coufin. 48

Survivor.

- An eftate limited to the furviver of feveral perfons
will be contingent from the uncertainty of the

perfon in whom the defcnptlon will be fulfilled.

62
Tubls. .
Of crofs remainders between' o
' 2 perfon#,' 9
- g perfons, 10
4 perfons, 15
with {ucceffive

limitations of créfs remainders. 74,

Of the fucceffion by a parent to a child. 78 -
Tazl )

' Natire of the eftate of tenant in tail with crofs re-
mainders. : - - 19
Pralical - obfervations concerning fines and reco-
veries by him. - - ib.
The effet of 1. Recovery. - - - a7,
2. Fine, - - 28.

1. Creating a dxfcontmuance, 28, 29
2. Operating as a conveyance, 28

3 With proclamations,
" 4. Without proclamations,
- 3. Feoffment, . = -

t. Creating difontinuance; .
2. Op:ratmg as a conveyance, . 28
* 4. Bargain

1b.

29

28
287 29.

-



INDEX.
4 Bargun and fale, - .Pbgc 28

5. Covenant to ftand feized, ib.
6. Grant, - - ib.
4. Leafe and Releafe, - ib.
8. Confirmation. - ib.

The confcqnence of the merger of the time of an
eftate tail in the reverfion or remainder is to
accelerate the incumbrances on the reverfion or

. remainder. 38
Caution againft permitting it. .- ib.
" ‘Tenant in tail cannot derogate from his owrr a&s by
fuffering a common recovery. . -~ ‘a7
By fuffering a recovery, tenant in tail may bar all
Remainders, - -
Reverfions, - -
Conditions, - ibs

Collateral charges, -
annexed to, or depending on his eftate.
A recovery is the only means by which tenant in tail
can acquire the fee fimple, under the ownerfhip

, of his eftate tail. - - 34 38
Thie power of tenantin tail to alien by recovery
" cannot be reftrained. - 27 .

Tenant in tail may bar his lﬁ'ue by fine with pro-
clamations, or by fuffering a common recovery,
and in fome cafes by warranty., * - - 29

. Advantages, in particular inftances, of levying a fine.

' 3
. - of fuffering a
common recovery. - - ib.
The recovery of tenant in tail will not glve a fees

fimple, unlefs the fec fimple was in the donor of

the eftate tail. - - 41
Tenant of an eftate tail by par:bafc will on fuﬁ'crmg
a'com-



INDEX.

'a common recovery to his own ufe, have a fee
defcendible to his heirs generally, and he will be
the purchafing anceftor. - . Pagego
Tenant of an eftate tail by defcent, will, on fuffering
a common reeovery to his own ufe, take an eftate

in fee defcendible to his heirs on the part of the
anceftor who was the donee of the eftate tail,
.and that donee will be confidered asthe pur-
chafing anceftor. - - ib.

Zerms.

Obfervations on the pradtice of limiting terms, &c.

in* words proper for the ftriCt fettlement of real

.

property. - - - 74
Things.
T he thing itfelf is the fuch& of the do&rme of ex-
tmgulfhment. - .- - 43
Title.
An eftate acquired by difcontinuance nges a, new
title.’ - - - 28
_ Remitter reftores the party to his rightful eftate and
antient title. - - 44
The nature of the title gives a qualxty to thc cftate.
Uncertainty.

The uncertainty of a perfon, as not in bging, or not
afcertained, is one of the reafons for which are-
mainder may be contingent. - 62

Limitations, firft, to the heirs of a perfon who is

living as purchafers, fecondly, to the furviyor of*

feyeral perfons, gre of this defcription. ib.
: The
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The uncertainty whether an event will happen upon
which an eftate is to arife, is another reafon for
which a remainder may be contingent. Page 57

The uncertainty_whether the time when, or the
event upon which the remainder is to veft, will
happen during the continuance of the particular
eftate, is another reafon for which a remainder
may be contingent. - - 62

The uncertainty whether a fee previoufly limited
will ever veft, is aneother reafon for which an
eftate may be contingent. - , 64

. . Ufes.

Crofs remainders may be introduced by llmltatlons of
ufe, - - _—_— 1

The ufe of the fee: when limited in contingency,
will refult to the owner till it can véft, 6o

Sprmgmg, future and {hxftmg ufes give executory

eftates. - - T - 48.

Obfervations d6n Mr. Fearne’s arrangement of future
ufes when not depending on'a contmgcnt event,
among vefted eftates. - - ib.

Contingent, future and exccutory ufes give interefts
‘which are -

defcendible, _
devifable, p

aflignable in equity, ' 85

may be releafed,
may be bound by eftoppel.

Vacation.

The convenience of levying a.fine in vacation, gives
it, ceteris paribus, a claim to preference. - 32
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ij‘ed\Eﬁam. : L ~‘.

Dcﬁmdon of vefted eftates, 1 -a:. “.P'agr 35 '

Nature of the fame. s o= 49055 |

Veﬁed gﬁates,always :confera power of. dxenauon 4
AR : - 55

Diﬁmguxfhed from executory cﬁatcs, EN

: contingent eftates. « .* ; ‘ «56.
~May be executory as to the poﬂ'eﬂiOn. - s

: Eﬂates not vefted cannot be granted - 5l /

Al

o Warram'] _
May under partlcular cxrcumﬁanccs be a bar to the :
xﬁ"uc in ta;l : S ’ oo 29
A B U . ': 'f.v ‘,‘ ' W”X ﬂ-vf"‘.“ - "." o K
Crofs remamders ma.y be limited bhwxll ' I.

In wills, crofs remainders may arife by implication. a
The fee, when it is limited in contingency by will,
&c. wxll défccnd to the heir, tlll it can vett in the

devxfec. - - - 69
Executqry and contmgent cftates may be dlfpofed of
by will. - - - . 55

Iti is- wrong to lxrmt perfonal and chattcl real eﬁdtca

......

thhout -any quahﬁcatxon o '.‘ - , 74.
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